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PREFACE. 



Among the Dnmerous treatises on the recent Statute 
establishing the County Courts, it is remarkable that 
not one of them is devoted to the subject of the present 
work, namely, the eyidence applicable to the various 
actions within the jurisdiction of these Courts, and the 
proois essential for the parties to adduce in support of 
their respective claims. 

The fact may perhaps be accounted for by the belief, 
that as these Courts do not interfere with the general 
rules of evidence in the superior courts, the works on 
the law of evidence and nisi pritu in those courts are 
applicable to the new tribunals. Although such a 
notion is correct to a certain extent, a great portion of 
that law has become inapplicable to proceedings in the 
County Courts. 

In the superior courts, the evidence with which a 
plaintiff must be prepared, always depends upon the 
pleadings in the particular case, and therefore a con- 
siderable part of the existing treatises on evidence, is 
devoted to the consideration of what facts a party 
mtut or may give under certain pleas. Actions in the 
County Courts being carried on without the form of 
pleadings, this . portion of each work not merely be- 
comes superfluous, but leaves uncertain what facts are 
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reqaisite for a plaintiff to prove where^ as on trials; 
in the County Courts, there is no particular issue pre- 
viously raised between the parties. 

Again : the subdivision, in the superior courts, of 
rights and remedies, into actions of assumpsit, debt, case, 
&c., arising from the various kinds of writs by which 
actions in those courts are commenced, is unnecessary 
and inapplicable in the County Courts, and should there- 
fore be avoided. Nevertheless it is retained in most if 
not all the treatises on the practice of these Courts; an 
error arising probably from the language of the Act 
of Parliament which gives jurisdiction to the County 
Courts in all pleas of personal actions, to a certain 
amount, meaning, however, that these Courts shall 
have jurisdiction in all cases which in the superior 
courts are the subject of actions of that class. 

On the other hand, with one exception, the rules of 
evidence in the County Courts are the same as in the 
superior courts, and the plaintiff can only recover a 
demand or damages in the former by such legal evi- 
dence or proof of the facts, in the same manner as 
would sustain his claim in the latter. The exception 
alluded to, is the provision that in the County Courts 
the parties to the suit and their wives are competent 
witnesses to prove the necessary facts. This distinc- 
tion neither arises from, nor is necessarily involved in, 
the construction or mode of operation of those Courts, 
but is to be regarded as an experiment which, if found 
to work well, may, at no very distant day, be extended 
to all courts, and is indeed nothing more than the 
carrying out to its full extent the principle, that any 
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sopposed interest or bias on the mind of a witness 
shall not exclude his testimony, but that his' eyidence 
is to be received, subject of course to any inference or 
doubt derived from the knowledge that it is that of a 
prejudiced party. 

With these impressions on the author's mind, he 
availed himself of the suggestion of a friend, that a 
work on evidence adapted to the County Courts might 
prove acceptable; and accordingly he now presents this 
little Manual, hoping that it may be found useful, 
although he fears that his attempt has been but imper- 
fectly carried out. 

To claim originality for anything beyond the ar- 
rangement and design of such a work, would be as 
absurd, as it would be affected to disclaim the assist- 
ance of treatises of established reputation bearing upon 
the same subjects. The author has made use of many 
such works, but more especially those of Mr. Phillips 
and Mr. Roscoe on Evidence; of Mr. Selwyn and Mr. 
Archbold on Nisi Prius, and, above all, Mr. Chitty's 
Treatise on Contracts, to each of which repeated refer- 
ence is made in the following pages. 
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The 9 and 10 Vict. c. 95, which establishes the New 
County Courts, enacts *' That all pleas of personal actions 
where the debt or damage claimed is not more than twenty 
pounds, whether on balance of account or otherwise, may 
be holden in the County Court, without writ, but the 
Court shall not have cognizance of any action of ejectment, 
or in which the title to any corporeal or incorporeal here- 
ditaments, or to any toll, fair, market, or francnise shall be 
in question, or in which the validity of any devise, bequest, 
or limitation under any will or settlement may be disputed, 
or for any malicious prosecution, or for any libel or slander, 
or for criminal conversation, or for seduction, or breach of 
promise of marriage." 

The practical effect of the Statute in respect of actions 
brought in the New Courts, is to abolish the division of 
actions into " assumpsit," " debt," ** trover," " case," &c^ 
(forms used in actions brought in the superior courU^and even 
there of little utility), and to allow of a more rational and 
simple classification of proceedings. 

The Rules framed by the Judges for the practice of the 
County Courts recognize two classes of actions : Actions 
on Contracts and Actions for Torts, The first comprises all 
actions arising out of any contract, either expressly made 
between the parties, or implied by law from the circum- 
stances of the case; and the other comprises actions brought 
by one party against another for some wrong or injury, for 
which the law provides a civil remedy or compensation, 
independently of any previous contract or agreement be- 
tween the parties. 

This is a simple and natural diviuon, but one which 
must be carried out still further, for the neat variety of 
transactions falling under one or other of uie above heads, 
admit of, and require subdivision. 

The first class, or actions on contracts, may be subdivided 
into four groups. I. Actions relating to contracts for the 
sale of goods, &c. II. Actions relating to contracts for the use 
of goods; and the occupation of premises, &c. III. Actions 



relating to personal services; and, lY. Actions relating to 
money and securities for money. 

The second class, or actions for torts, may be subdivided 
into two groups. I. Actions for injuries to the person, 
either wilful, or arising from negligence; and, II. Actions 
for injuries to property, personal and real. 

There are, however, certain proceedings given by the 
County Ck>urts Act, which it wiU be more convenient to 
consider independently of the above arrangement; namely. 
Actions of replevin; Proceedings to recover possession of 
small tenements; and Interpleader claims. 

It is obvious, that although the actions in the New 
Countv Courts are divested of the technicalities arising 
from tne ** forms" of action, and the complicated system <h 
** pleadinffs,*' a plaintiff or defendant in the New Courts 
must establish his claim by proof of certain facts, varyine 
according to the particular circumstances of each case; and 
that the nature, amount, and manner of this proof, or evi- 
dencBy must be subject to certiun rules, founded on reason 
and convenience, and the provisions of the Legislature, and 
established 'by the decisions of the Judges of the Courts of 
Law. 

Many of these rules of evidence are necessarily applicable 
to circumstances arising in various kinds of actions, vehile 
others are confined to tne particular nature of the proceed- 
ing. It is, however, a more convenient and practical 
arrangement to state the general as well as particular rules 
under one or other of the kinds of action to be considered — 
illustrating those of a general application under the actions 
in which tney are most likely to arise. ^ 
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CONTRACTS FOR THE SALE OF GOODS, &c. 



Eyidsncb in an Action for the Price of Goods Sold 

AND Delivered, 

§ 1. IVhert the Good* were supplied by the party suingf to the party 

sought to be cfiarged, 
$ 2. Where Goods were supplied by third party, agents or partner, 
% 3. Where Goods were supplied to third party, servant, carrier, agent , 

partner, wife, or child, 
§ 4. Where Goods supplied by intestate or testator — (ution by adminis 

trator or executor, 
i 6. Where Goods supplied to intestate or testator, action against admi 

nistrator or executor. 
S 6. Actions by assignees of bankrupts and insolvents. 



Of the necessary Evidence for the Plaintiff, where 
THE Goods are supplied bt the Party suing to the 
Party sought to be charged. 

The plaintiff in an action for the price of goods sold and 
delivered must be in a condition to prove, — 1, The contract 
of sale, express or implied; 2, The delivery of the goods; 
3, The value or price. 

The contract ofsaUy where there is no express tMreement in 
writing,']— In the most simple case of where goods are in fact 
supplied to the party aeainst whom the action is brought, 
there will -be no difficulty in proving the above points in 
evidence. The plaintiff will merely have to prove that tlie 
goods were delivered, and their value; for in general, p^oof 
of the delivery of the goods to, and the receipt of thein^ by 
the defendant^ is evidence of the contract, and supersedes 
the proof of an order; Bennett v. Henderson^ 2 Stark,^ opO; 
in other words, the plaintiff will not be obliged to prove 
that the defendant actually ordered the things — for wher^ 
the goods are delivered to the defendant in person, the order 

b2 
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or request to be supplied with them, and the delivery, form 
in fact one transaction. The above rule, therefore, applies 
to the ordinary case of the delivery of goods at the derend- 
ant's residence, when, if they are taken in and kept, it wiU 
be presumed that the goods were previously ordered and 
required. In that case, therefore, the first of the above 
requisites, viz., the contract of sale, is implied by actual 
pro^of the second — ^the delivery. 

The delivery of the goodsJ] — A party cannot maintain this 
action unless he has delivered the goods to the defendant. 
And if the agreement was that the goods should be deli- 
vered 'at the defendant's house or elsewhere, a delivery ia 
accordance with such agreement or understanding must be 
proved. i 

Where A "a^eed to sell to B certain goods and earnest 
was paid, and uie goods were packed in cloths famished by 
B, and deposited in a building belonging to A, till B should 
send for them; A declaring at the same time that they 
should not be carried away till he was paid; it was held 
that this was not such a delivery as to entitle A to main- 
tain an action for goods sold and delivered. OoodaU v. 
Skelton^ 2 H. BL^ 316. So, where goods, sold for ready 
money, were packed up in boxes of the . vendee, for him 
and in his presence, but remained at his request on the 
premises of the vendor, it was held that an action for goods 
sold and delivered would not lie. Botdter v. Amotty 1 C.S; 
M,y 333. In the above cases the ilction should be for goods 
bargained and sold, or for not accepting. Seeposi^p. 13. 
The objection in the above cases is rather to the form of the 
plaint than to the right to maintain an action. Those cases 
m which some act has to be done bjr the plaintiff to com- 
plete the right to sue at all, are considered under the head 
of Goods bargained and sold. Where there is an entire 
contract to deliver a large quantity of goods consisting 
of distinct parcels within a 'specified time, and the scdler 
delivers part, he cannot, beiore the expiration of tiiat 
time, bring an action to recover the price of the part deli- 
vered; because the purchaser may, if the vendor fail to 
complete his contract, return the part delivered. But if 
he retain the part delivered after the seller has failed in 
performing his contract, the lattor may recover the value of 
the goods so delivered. Oxendale v. WetJierhelly 9 B.S^ C, 
386. Where the defendant hired a musical snuff-box, on 
the understanding that if it was damaged he was to retain 
and pay for it; on its being so damaged, it was held that 
the plaintiff might bring an action mr goods sold and de- 
livered for the price. Bianchi v. Nash, 1 M.^ W,y 546. 
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If goods are taken in on the terms of their being re- 
turned if not approved of, and they are retained an unrea- 
soDable time, the partv so taking and retaining may be 
saed for goods sold and delivered. Beverly y. Ltncoln Cku 
Co., 6 A.. Sf Ey 829y Pereival v. Blake^ 2 Car. S^ P., 5i4. 
When goods have been sent on a contract for sale, but they 
do not oorre«pond with the sample contracted for, the mere 
unpacking of them by the vendee will not, under any cir- 
cumstances, amount to an acceptance. Curtia v. Fvghy 16 
Law J, Q. j5., p. Id9. A contract to deliver means a delivery 
at usual and convenient hours. Thus an offer to deliver 
several tons of oil at an unseasonable hour of the night, was 
held not to satisfy a contract to deliver, generally, within a 
certain number of days. Startup v. Macaonald^ 2 M,6^ (?., 
9d5. If the delivery deviates from the mode pointed out 
by the buyer, yet if notice is sent to him, and he does not 
repudiate it, he is liable. BichaTdaon v. Dunny 2 Q. B.^ 
218 ; BMcoCy Qth edU^y p. 272 ; and see post, Defence^ as to 
the effect of the quahty of the goods vaiying irom the 
Older. 

JMivery of goods, Aoceptanee within the Statute of 
lVatN2ff.ll-Where goods above the value of 10/. have been 
sold, and there is no note or memorandum in writing, and 
no earnest has been given, it frequently becomes a question 
whether or not there has been a sufficient acceptance of the 
goods, or of part of them within the Statute of Frauds, 
29 Cfl^. II., c, 3, 8. 17, which enacts, that no contract for 
the sale of any goods,^^wares, and merchandize, for the price 
ef 10/. sterling or upwards, shall be allowed to be good, 
except the buyer shall accept part of the &;oods so sold, and 
actually receive the same, or give something in earnest to 
bmd the baigain, or in part of payment, or that some note 
or memorandum in writing of tne said bargain be made and 
signed bv the parties to be charged b v such contract, or their 
agents thereunto lawfuUy authorized. 

Lord Tenterden's Act, 9 Geo. IV., c 14, s. 7, enacts that 
the' above provision of the Statute of Frauds shall extend 
to all contracts for the sale of goods of the value of 10/. 
sterling and upwards, notwithstanding the goods may be 
intended to be delivered at some future time, or may not 
at the time of such contract be actually made, procured, or 
provided, or fit or ready for delivery, or some act may be 
requisite for the making or completing thereof, or rendering 
the same fit for delivery. 

As we are now considering the evidence in an action for 
goods sold and delivered^ where there was no agreement or 
contract in writing between the parties, the only part of the 
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Statute affecting such a state of circumstances, is that 
requiring an acceptance and receipt by the buyer of at least 
part of the goods so sold. 

It is to be observed that an act may be equivalent to a 
delivery, though not amounting to an acceptance under the 
Statute of Frauds. Farina V. flame, 16 Law J, Ex,^ p. 73 ; 
and, on the other hand, some things may amount to an 
acceptance within the Statute, which do not amount to an 
acceptance in an action for goods sold and delivered. By 
PattesoUy J!, Curtis v. Puah, 16 Law •/"., Q. J9., p. 200. The 
questions, however, are often identical In order to satisfy 
the Statute, there must be a delivery of the goods by the 
vendor, with an intention of vesting the right of possession 
in the vendee, and there must be an actual acceptance by 
the latter, with the intention of taking to the possession as 
owner. Phillips v. BistoHi, 2 B. S^O^y 513. Acceptance 
without a delivery is insufficient. Thus, where the defen- 
dant ordered the goods to be marked, and to be sent to a 
certain place, but the plaintiff had not parted with them so 
as to deprive him of his lien for the price, the sale was 
held insufficient. Bill v. Bamera, 9 M. S^ FT., 36. Bulk 
samples were sent to the defendant by coach pursuant to 
the contract, but he returned them as not answering to 
the samples by which he bought; the jury in an action for 
the price of the goods, found that the samples did answer 
the contract; but it was held that [there was no acceptance 
of the goods within the Statute oi Frauds. Johnson v. 
Dodason^ 2 M. S^ FT., 653. 

There is not H sufficient acceptance, so long as the buyer 
continues to have a right to object either to the quantum or 
the quality of the goods. Hanson v. Armitagey 6 B. S^ Atd,y 
559 ; Smith v. Surman, 9B. S^ G.y 561. And it seems that 
though the purchaser has used (in the opinion of a juiy,) 
more of the goods than was necessary for the purpose of 
trying experiments to ascertain if tney were, of proper 
ouaJity, that does not amount to an acceptance. Elliott v. 
ThomaSy S M, S^ W,y 170. So where A agreed to purchase 
a horse from B for ready money, and to take him within 
a time a^eed upon, ana about the expiration of that time 
A rode the horse (by way of trial,) and gave directions as 
to its treatment, &c., but requested that it might remain in 
B's possession for a further time, at the expiration of which 
he promised to fetch it away, and pay the price; these cir- 
cumstances were held not to constitute an acceptance. Tem^ 
pest V. FitzgeraMy 3 B, & Aid., 680. And where a horse 
was sold, and no time nxed for payment, and the horse 
was to remain with the vendors for twenty days without 
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any charge to the vendee, at the expiration of which time 
the horse was sent to grass by the airection of the rendee, 
and by his desire entered as the horse of one of the vendors, 
it was hdd that there was no acceptance. Carter v. Toua- 
saifO^ 6B.S^ Aid., 855. 

A. went to the shop of B. & Co., and contracted for 
the purchase of various articles, each of which was under 
the value of 10^., but the whole amounted to lOL, a separate 
price for each article was agreed upon. A. marked some 
witii a pencil, others were measured in his presence, and 
others he assisted to cut from larger bulks. He then de- 
nied that an account of the whole mifht be sent to his 
house, and went away: a bill of parcels was accordingly 
sent, together with the goods, which A. refused to accept. 
It was held that this was all one contract, and, therefore, 
within the Statute of Frauds ; and that there was no ac- 
ceptance of the goods to take the case out of that Statute. 
J^ldiy V. Parker, 2 B. ^ €., 37. 

Where A employed B to construct a wagon, and while 
it was in B's yard unfinished, A employed a third person 
to fix upon it some iron work, and a tilt ; • it was held that 
this did not amount to an acceptance ; but per Tindal, C. J. 
it might have been otherwise if these Acts had been done 
d^r the wagon was completed. Maberk^ v. Sheppard, 10 
Miff.y 99. The traveller of A in London having ccJled 
upon B in the country for orders, B gave an absolute order 
for a quantity of cream of tartar, and ofiPered to take a quan- 
tity of lac dye at a certain price ; the traveller said the 
pnoe was too low, but he would write to his principal, 
and if B did not hear from him in one or two days 
he might conuder that his oiier was accepted. A never 
wrote to B, but sent all the goods ; it was held that this 
was not a joint order for all the goods, so as to make the 
acceptance of the cream of tartar the acceptance of the 
lac dye also within the Statute. Price v. £ea, I B. d^ 
a, 156. 

The circumstances in the following cases were held to 
constitute an acceptance within the Statute. The defend- 
ant bought a quantity of hay from the plaintifi^, and sold it 
to anoth^ perstm, by whom it was taken away : it was 
held that the jury might presume an acceptance by the 
defendant. Chaplin v. Rogers, 1 East, 193. The defend- 
ant bought two horses from the plaintifif, a livery stable 
keeper, and desired him to keep tnem at livery for him ; 
it was held that the plaintiff, by assenting to this order, and 
changing the stables in which the horses had been kept, to 
his livery stables^ had relinquished his lien, and that there 
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was a oonstmctive delivery of them to the defendant. SI- 
more v. Stme^ 1 TavM.y 458. Wool bought by the defend- 
ant was removed to the warehouse of a third person M, by 
his direction, and weighed and packed for hun ; this was 
held an acceptance, though the course of dealing was that 
it should not be taken out of M's warehouse till payment. 
Dodsley V. Varl^, 12 A. S^ E.y 632. Where the goods 
sold were in the defendant's possession at the time of the 
sale, a dealing with them by the defendant^ and an account 
rendered to the plaintiff by the defendant, debiting himself 
with the price, are evidence of an acceptance by the defend- 
ant. Edan v. Dudfield^ 1 Q. B^ 302. A bargained for a 
horse then in a stable, and soon afterwards brought in a 
third person, and stated to him that he l^ad bought the 
horse, and offered to sell it to him for a profit of bL ; it 
was held that it ought to be left to the jury to say wheUier 
this was or was not a delivery and acceptance, blenkinaop 
V. Clayton^ 7 Tatmt,^ 597 ; and see Phillips^ v. BistoUiy 2 
B, (Sf G,y 511. Where the purchaser of goods at the time of 
sale wrote his own name upon a particular article, Lord 
Ellenborough ruled that, if nis purpose was to denote that 
he had purchased it, and to appropriate it to his own use, 
it was a sufficient acceptance within the Statute. Hodgson 
y. Le Brety 1 GcMip,, 233 ; Anderson v. Sooty ib.^ 235, {n) ; 
but see Balde^ v. Pctrker, 2, B, 8^ (7., 37, ante p. 7. 

When the goods are ponderous and incapable of being 
handed over from one to another, there need not be an 
actual delivery, but it may be done by what is tantamount, 
such as the delivery of a key of the warehouse in which 
the goods are lodged, or by delivery of other indicia of 
property. Per Lord Ker^ony G, Jl, ChajpUn v. Bogersy 1 
Easty 194. 

Delivery of /wr^.1— Where A agreed to sell to B twenty 
hogsheads of sugar then in bulk, and filled up and delivered 
four, and ^afterwards filled up the remaining sixteen, and 
gave notice to the defendant, who said he would take them 
away as soon as he could, this was held equivalent to an 
actual acceptance of the' sixteen hogsheads. Bolide v« 
Thioaitesy 6 B.S^ CI, 388. When a joint order is given 
for several classes of goods, the acceptcmoe of one class is a 
part acceptance of the whole under this section. ElUoU v. 
ThomaSy S M. S^ W.y 170. The delivery of a sax^ple, if 
considered to be part of the thing sold, is a sufficient accept- 
ance; but otherwise, where it is a sample merely, and 
forms no part of the bulk. Tahery, Westy Holty N. P, C, 
178 ; Cooper v. Elstony 7 T. i?., 14; Hinds v. Wkitehousey 
7 Easty 558. 
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As the Stetnte of Frauds only applies to the sale of goods 
where the price amonntB to KA^ it may be obsenred that 
where the amoiint is less than 10^ the necessary evidence 
of deliTery is to be considered independently of that Statute, 
and as tr^ted of aivU p. 4. 

The price or wdue,} — ^Where the goods hare been sold 
wiUiout any agreement as to the price, their value must be 
proved. no9coey 6<A edit, p.^ 281. If the vendor of goods 
18 only able to prove the deliverv of a package without any 
evidence of the contents, it will be presumed as against him 
that it was filled with the cheapest commodity in which he 
deaJa Clutmea v. Pezzej^^ 1 Camp.^ 8. 

In ordinary actions for goods sold, proof that the price 
charged to the defendant vras the sellhu^ price at the time 
of sale, will be sufficient ; so the proof tnat the defendant 
had on fwmer occasions paid the same price for identical 
articles will be evidence^ provided the article is not one of 
fluctuating value. 

If a seller a^:rees to sell a machine at a certain price, and 
puts in materials superior to those contracted for, the pur- 
chaser is neither bound to pay a higher price nor return 
the machine. WUmot v. SmUhy 3 (7. ^ P., 445. 

Made of proof .'y-AA the Act 9 & 10 Vict., c. 95, s. 83, 
empowers the ^urties themselves and their wives to be 
examined, the plainti£F, if he supplied the goods himself, 
or was present at any part of tne transaction, may give 
evidence, and there is no doubt that in such case he ought 
to do so, and if .the &cts to which he can speak are clear 
and undisputed, and are sufficient in other respects to esta- 
blish his case, there will be no occasion to give other evi- 
dence; but upon any facts which are likely to be disputed 
by the defendant, the plainti£F should be prepared with 
such additional and coimrmatory evidence as lies in his 
power to produce. The plaintiff may call his wife to prove 
any fiict, but of course any evidence given by himself or 
her upon facts disputed by the defendant, is open to the 
observation that it is given by an ifOeretted party. A shop- 
man or servant will in this respect be a better witness than 
a wife. 

It is in the power of the plaintiff to call the defendant, 
or the defendant's wife, as a witness; but it is seldom that 
it will be actuaUy necessary for the plaintiff to do so, and, 
for obvious reasons, he wiU not in general be inclined to 
rely on their testimony to support his own action. In 
some cases, however, to be hereafter noticed, their evidence 
becomes material. 

The 6 & 7 Vict., c 85, renders all persons competent wit- 

b3 
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nesses, so that no objection can now be taken that the 
witness is interested or otherwise incompetent. 

Nature of evidence -must not he ^^ hearsay, ^^l^ — ^The evi- 
dence given by the witness must in general be of some act 
or fact affecting the defendant, and it is necessary that the 
plaintiff and his witnesses should distinctly understand that 
what is generally termed ^ hearsay^ evidence is inadmis- 
sible. When a witness, in the course of stating what has 
come under the cognizance of his own senses concerning a 
matter in dispute, states the language of others which he 
has heard, ne offers what is called hearac^ evidence. 
In its legal sense, it is confined to that kind of evidence 
which does not derive its effect solely from the credit to be 
attached to the witness himself, but rests also in part on the 
veracity and competency of some other person, from whom 
the witness may have received his information. PkilUpSy 
Qth edit., vol. i., p. 184. 

The general rule of evidence is, tliat hearsay reports 
of transactions, whether verbal or in writing, given by 
persons not produced as witnesses, are not receivable. 
For example, a plaintiff cannot give in evidence that his 
wife, or son, or servant, or othi^r party, told him that the 
defendant came and bought goods, or did or said so and so. 
There are many reasons why this is not evidence, but the 
most obvious are, that it would be very unfair that the 
defendant should be affected by anything said in his ab- 
sence, and that the fact repeated can be proved, if true, by 
the pai-ty present. « 

Another ground upon which evidence is rejected on ac- 
count of its being hearsay is, that such evidence requires 
credit to be attached to a statement made by a person who 
is not subjected to the ordinary test enjoined by the law 
for ascertaining the correctness and completeness of testi- 
mony; — the author of the statement not delivering hb 
evidence subject to cross-examination in the presence of a 
Court of Justice, and not speaking under the moral and 
political sanctions of an oath; his character and motives 
not being investigated, his deportment not being observed. 
Phillips, 9th edit., vol. i. 

Statements and admissions of the defendant,'\'-What the 
defendant has said at the time of the purchase or delivery 
of the goods, or at any time subsequently, is evidence 
against him, as much as any acts done by him, bearing in 
mind that the evidence as to this must also be direct and 
not '* hearsay," or in other word^ that it must be proved 
b^ the partv who himself heard the defendant. The prin- 
ciple on which the admission of a party to the suit, is 
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reoeiired in eyidenoey is founded chiefly on the reasonable 
presumption in fistvour of the truth of a statement, when it 
is against the interest of the person who makes it. PhillipB^ 
^ih edie.y vol. i., p. 2)39. 

Admissions stated to be made without prejudice, but 
with a yiew to a compromise, and in order ** to buy peace," 
are not evidence of a debt by way of admission against the 
maker. PhilUpSy roLi., p. ^48; Buller^s Nisi Priug, 286. 
But an offer of a specihc sum, by way of compromise, is 
evidence, unless accompanied« with a caution that the offer 
is confidential, or witnout prejudice. Wallace v. SmcUl^ 
M. Sf M.<i 446. It is generally considered that an admission 
made uMaia pr^udioe is not receivable, on the ground of 
policy, in protecting such confidential overtures. PhiUipSy 
&th edit,, vol. i., p. £l8, Note 2. Where a communication 
without prejudice had taken place between the attomies of 
the plaintiff and defendant, and the plaintiff's attorney 
three months afterwards called on the defendant to explain 
why an earlier answer was not given to a proposition made 
in the course of the prior communication, it was held that 
the evidence of what passed on the second occasion was 
inadmissible. Collins v. Wrigkty cited Phillips^ 9th edit^ 
vol. i., p. 346. 

. On the subject of admissions, it may be laid down as a 
first principle, that the whole of the s&tement contdning 
the aamission is to be received together. This is necessary 
in order to enable the Court to judge of the true meaning 
and «xtent of the admission, which when taken entire, will 
often have a different import from that which a partial account 
might convey. Therefore, if part of a conversation is given in 
evidence against a party as an admission, he is entitled to have 
the whole conversation repeated. PhillipSy 9th edit.^ vol. i., 
p. 340. If a counsel chooses to ask a witness as to anything 
which may have been said by an adverse party, the counsel 
for that party has a right to lay before the Court the whole 
which was said by him in the same conversation, not only 
so much as may explain or qualify the matter introduced 
upon the previous examination ; but even matter not pro- 
perly connected with the part introduced upon the pre- 
vious examination, provided only that it relate to the sub- 
ject-matter of the suit ; because it would not be just to 
take part of a conversation as evidence against a party, 
without giving to the party at the same time the benefit 
of the entire residue oi what he said on the same occa- 
sion. By Lord Tenterden^ deliveriM the opinion of the 
Judges in the QueefCs ease. 2 Br. Sf Bina,^ 298. 

fStatements made in the presence of the defendant,'] — 
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Admifldons may fiometimes be presumed from the raleiiee 
or conduct of a party when certain statements are made ; 
on this groimd it is that the statements of any one in the 
presence and hearing of the party against whom they are 
offered, are eyidence. Eo«x>e, 6^A edi$.y p, 38. PhUUpSy M 
edit,^ voL i., p. 354. 

The evidence of admissions hv a defendant, and of state- 
ments made in his presence, is of course to be r^rded rather 
as confirmatory oi something previously proved by the 
plaintiff, or of which he hsm at least given some evidence, 
than as in itself establishing a distinct fact. In an action 
for goods sold and delivered, now under consideration, the 
plaintiff should not rely altogether on a subsequent admis- 
luon of the defendant, however dear and distinct it might 
be to establish his claim, but should give some evidence of 
the original transaction w^th which the Judge or the jury 
may connect the subsequent admission. And with respect 
to verbal admissions in g^ieral, it may be observed that 
they ought to be received with a great deal of caution. It 
may be a correct principle that the statement of a person to 
the prejudice of his own interest is so far entitled as to be 
admissible in evidence against him. Still the repetition of 
oral statements is always subject to great ironerfeetions. 
The party fi'om whom they proceed majr probably not have 
correctly expressed his meaning. This meaning, if cor- 
rectly expressed, may have been misunderstood ; a slight 
alteration of the woras, without any design of intentional 
misrepresentation, may entirely vary the effect of his state- 
ment. PhilUpSy 9th eafi,y vol. i., p. 372. 

In the superior courts, a count on an aceoitni stated^ is 
generally added to a declaration for goods sold and deli- 
vered, but a plaintiff scarcely ever recovers upon evidence 
on that count alone. It only assists imperfect proof on the 
other or main counts. It would not be of any practical use 
in actions in the County Courts to insert in we summons a 
claim on an account stated, for it is clear a plaintiff may 
give evidence of any admission or acknowledgment in the 
nature of an account stated, in support of a claim for goods 
sold and delivered. 

Admission by payment.']— ^s the simple qjffhr of a som of 
money is evidence against a defendant, so the actual pay- 
ment of money on account is an admission of the existence 
of a debt; thus if money is paid on account of a bill pre- 
viously delivered, and nothing is said as to the amount of 
the bill, there is no doubt that such payment would be ' 
evidence of the defendant's assent to the correctness of the 
bill delivered. 
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As to effect of payments into Court, see poei^ Defence. 

In this action a portion of the plaintiff's eridence fre* 
quently consists of memoranda, entnes in day-books, pass 
books, and letters ; but as this class of evidence will be more 
oonveniently considered in connexion with the law relative 
to those cases where there has been a written agreement 
between the parties, tiiie reader is referred to that head, 
poei p. 15. 

Evidence must be eov^ned to statement in swmmone^ and to 
particulars of demandJ] — The Statute 9 and 10 Vic, 
c. 95, which establishes the County Courts, enacts that no 
evidence shall be given by the plamtiff on the trial of any 
cause, of any demand, or cause of action, except such as 
shall be stated in the summons. Sec. 75. 

The summons must state '* the substance of the action." 

From the form of the plaint book it appears that the very 
general statement of ''for goods sold" is sufficient, und^ 
which a plaintiff would of course be entitled to prove for 
goods bar^^edned and sold, or for goods sold and delivered, or 
tor both. 

As, however, the plaintiff is required, when he seeks to 
recover a sum exceeding 5^., to deliver a statement of the 
particulars of his demand or cause of action, and as such 
statement ought undoubtedly to show clearly the precise 
nature of the action, the plaintiff will, in all cases exceed- 
ing 6l,y be more confined in his proof, for he will be pre- 
cluded from giving any evidence of demands not contamed 
in it. Thus, where the particular states a demand for 
horses sold by the plaintiff to the defendant, evidence cannot 
be given of money due from the defendant tor horses sold by 
him as the plaintiff's agent. Holland v. Hopkins^ 2 B. d^ P., 
243. Proof that the defendant acknowledged that he owed 
the plaintiff 13/. 10^., will not support particulcu^ '* To a 
beast sold and delivered 13/. 10&" Breckon v. Smithy 1 A. 6^- 
E., 488. 

The use of particulars is to prevent the inconveniences 
which might otherwise arise from the general and undefined 
statement in the summons, and to apprize the defendant of 
the particulars of the demand which the plaintiff has against 
him. If it gives sufficient information to the opposite 
party to guard him against surprise, it answers the purpose 
for which it was intended, and will be sufficient, though it 
may be in some respects inaccurate. Phillips^ ^th edit., 
VOL L, p. 490. A mistake in the particulars, not tending 
to mislead, is immaterial. Eosooe^ (yth edit,y p. 56. Parti- 
culars in which the plaintifis claim for goods sold as brewers^ 
will not prevent tlieir recovering as spirit dealers^ where the 
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defendant has not been misled. Lamhirth y. Boff^ 8 Bing.<i 
411. The materiality of the variance is a question for the 
Judge. Roscoej &h eait,^ p. 57* 

Although the statement of particulars confines the plain- 
tiff's evidence to the causes of action mentioned in the 
particulars, yet if the defendant in giving evidence for him- 
self gives evidence also for the plaintiff of some claim not 
included in the particulars, the plaintiff as to that claim, is 
no loifger confined to the particulars, hut may avail himself 
of the defendant's evidence. By Parlte -5., Fisher v. Wam- 
right, \ M. S^ TV., 486. 

It is a fatal variance if it appear in evidence that a party 
who ought to he joined as plaintiff, has been omitted in the 
summons, but where the action is against one person, and it 
appears that one or more other persons were jointly answer- 
able with the defendant, this is no variance, 9 <^ 10 Vict, 
c. 95, s. 68, neither was it before the statute. 

Interest/\ —Under certain circumstances the plaintiff may 
recover interest on the amount due to him for goods sold 
and delivered, although not claimed in the particulars of 
demand. 

The Act 3 & 4 Will. IV., c. 42, empowers a jury to allow 
interest to the creditor, not exceeding the current rate of 
interest, upon (amongst other cases) all debts or sums cer- 
tain (and not payable at a particular time), from the time, 
when demand of p(wment shall have been made in writing, 
so as such demand shall give notice to the debtor that interest 
will he claimed from the date of stich demand until the time 
of payment. 

Where goods have been sold and delivered to be paid for 
by bill at a certain date, if the bill be not given, the plaintiff 
may recover in this action, as part of the stipulated price, 
interest from the time the bill would have become due. 
Fan' V. Ward, 3 M. S^ W., 26. 

Of the necessary evidence where there is an agreement in 
writing. 1^ — In laying down the amount and nature of 
evidence necessary to support an ordinary action for goods 
sold and delivered to the party sought to be charged, it has 
been assumed that the order was either to be implied, or if 
it was in fact expressly given, that it was so verbally; but 
it will now be necessary to consider the nature of the evi- 
dence when the originied contract or some portion of the 
evidence to support it, is in writing. 

In general where a contract has been reduced into writ- 
ing by the parties, the writing is the best evidence of it, 
and must be produced ; for it is a general rule that the best, 
or rather the highest evidence must be given that the na- 
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ture of the case admits, BuUer's N, P., 2d3; and in general, 
parole or verbal evidence is esteemed secondary in its nature 
to written evidence. Rascoe, Gth edU,^ p. 2. 

But it is not in every case necessary, where the matter 
to be proved has been committed to writing, that tlie writ- 
mg should be produced. If the narrative of an extrinsic 
fact has been committed to writing, it may yet be proved 
by verbal evidence; for where a writing is not the fad 
Itself to be proved, and not made an appropriate instru- 
ment of evidence by private compact, nor required by law, 
there is no reason why it should exclude oral or other evi- 
dence. It often happens that an oral communication is ac- 
eompanied by one in writing to the same effect, yet the 
oral commnnication may be received, provided it be ad- 
duced, not to prove the contents of the writing and in sub> 
stitution of it, but as independent evidence. Phillips^ 
Qth edit., vol. i., p. 428. 

Upon this principle, a receipt for money will not exclude 
verbal evidence of the pavment. Rambert v. Oohen, 4 Esp., 213. 
In the same manner what a party says, admitting a debt, 
is evidence; notwithstanding tne promise to pay is reduced 
into writing. Singleton v. Baretty 2 (7. ^ </., 369. 

Memorandum,l-^A mere memomndum, not signed by 
the parties nor intended to be final, will not prevent the 
introduction of verbal evidence. Doe v. Cartiortaht, 3 J3. <Sf 
^., 326; and see Hawkins v. VTamey S B. S^ G., 698. So 
wliere a verbal contract is made for the sale of goods, and 
is put into writing afterwards by the vendor's agent for the 
purpose of assisting his recollection, but not signed by the 
vendee, the terms of the contract may be proved by parol. 
Dalison v. tS^rk^ 4 Bsp,, 163. 

A variety of cases show that a mere unaccepted proposal, 
executory memorandam, private minute, or unauthorized 
entry, will not exclude oral proof. Vide B^eoe, Qth edit,, p.3. 
Although an entnr by a plaintiff in his day-book of goods 
supplied to the defendant, is noproof of the sale or delivery, 
and would not be admitted in evidence in an action in the 
Superior Courts, yet in the County Courts, as the plaintiff 
may be examined in an action there, a tradesman ought to 
produce his books, to show that the goods were duly en- 
tered at the time, as confirmatory of his claim, and if the 
entry is not in his handwriting, the party making it should 
be c^led. 

Hiemorandwn made by a party since deceased, in the course 
of his lu8inessJ]--ln an action for beer sold and delivered, 
in order to prove the delivery, a book was put in, contain- 
ing an account of the beer delivered by the plaintiff's d^-ay- 
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men, and which it was the dui^ of the draymen to sign 
daily. The drayman who had signed the account of beer 
delivered to the defendant being dead, the book was admit- 
ted in evidence, on proof of his handwriting. Price v. TJie 
Earl of Torrington, Salkeldy 285. This decision fails within 
the class of cases thus described by Mr. Justice Taunton : 
^^ A minute in writing, made at the time when the fact it 
records took place, by a person since deceased, in the ordi- 
nary course of his business, corroborated by other circum- 
stances, which render it probable that the £&ct occurred, 
is admissible in evidence." Doe v. Durford^ 6B.Sf Ad,y 898. 
Mr. J. Parke, in delivering his judgment in the same case, 
remarks a distinction between the admissibility of an entry 
of this description, and of an entry admitted in evidence 
because against the interest of the party making it. ^' It 
is to be ODserved, that in case of an entry feUmg under 
the rule as being an admission against interest, proof of the 
handwriting of the party, ana his death, is enough to 
authorize its reception; at whatever time it was made, it is 
admissible. But in the other case, it is essential to prove 
that it was made at the time it purports to b^ar date; it 
must be a contemporaneous entry. 

An entry admissible after tne maker's death, because 
made in the course of business, is, however, evidence 
of those things only which, according to the course of that 
business, it was the duty of the deceased person to enter. 
Smith's Leading Caeea, 2d edit.^ vol. i., p. J 40. 

Agreement must be produced,'] — If it appears in the course 
of the plaintiff's case, that there is an agreement or other 
instrument in wilting which ought to be but is not pro- 
duced, the plaintiff will be nonsuited; but if the plaintiff 
succeeds in making out a case of implied or oral contract, 
and it does not appear on the cross-examination of his wit- 
nesses that there was any contract in writing, the defendant 
cannot by producing the contract, succeed in nonsuiting 
the plaintiff, unless me contract contained terms or stipula- 
tions shewing that the plaintiff was not entitled to ^nftint»?n 
his action, aa that there were conditions precedent unper- 
formed or unfulfilled bv him. 

Where it appears tnat there is a written instrument 
which ought to be produced, it is no answer that the in- 
strument required a stamp and has not got one, or has one 
of an improper denomination ; for no secondary evidence 
can be given of an instrument rec^uiring but not having a 
stamp; and in such a case the plaintiff must be nonsuited. 
Vide Slatterie v. Pool^y 6 3f . <J^ JT., 664. 

Agreement cannot be varied by verbal evidence^* Where 
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there bas been a oontract in writing for the nle of goodsi 
specifying tiie quantity and the price, neither of the con* 
iractiDg parties would be allowed to give evidence of con- 
▼eiaations premcus to^ or contemporaneous with^ the bar* 
sain, for the purpose of proving that the price was to be 
different, or that a different quantity was to be delivered; 
for this evidence would directly contradict the written me- 
morandttm, which must be considered as expressing the 
final intention and understanding of the parties at the 
time of the contract. PhiUipa^ Qth edit., voL ii., p. 368* 
''By tiie general rules of the Common Law, if there be . 
a contract which has been reduced into writing, verbal 
evidence is not allowed to be g^ven of what passed between 
the parties, either before the written instrument was made, 
or daring the time that it was in a state of preparation, so 
as to add to, or subtract from, or in anv mamtier to vary or 
qualify the written contract." Per Lord Denmanj C, J.y 
Uoee V. Lord Nugent, 6 B, S^ A* 64. The reason is, that 
it would be verv inconvenient that matters in writing, 
made on consideration, and which finally import the 
certain truth of the agreement of the parties, should 
be controlled by the averment of the parties, to be proved 
by iJie imcertain testimony of slippery memory. By 
Lord Coke, 6 Bep. 26, and see PhuUvs, d<A edit,, vol. ii., 
p. 367. Parol evidence is inadmissible to alter the IcfftU 
oonetruetion of a written agreement. Roeeoe, 6tk edit., p. 11. 
Thus where an i^g^reement for the sale of goods was silent, 
as to the time of delivery, in which case the law implies a 
contract to deliver in a reasonable time, it was held, that 
parol evidence of an itfreement to take them away imme- 
diately was inadmissible. Greaves v. Ashiin, 3 Camp,, 426 ; 
HaUwy V. Nicholson, 1 Price, 404. So where the written 
agreement was to take goods on board a ship *'' forthwith," 
parol evidence to show tliat they were to be received on 
board in two doj^s was not allowed* Simpson v. Mender- 
eon, M. 4 M,, 300. 

If a party signs an agreement in hb own name, he cannot 
afterwfffds defeat an action on it by proving that he signed 
only as agent for another. Magee v. AUtineon, 2M,d^ W,, 
440 ; Jonesy. Littledak, QA,S^ B., 486. But in an action 
on a written contract between the plaintiff and B, parol 
evidence is admissible on behalf of the plaintiff, to show 
that the contract was in fact, though not m form, made by 
B, not on his own account, but as agent of the defendant. 

Wilson V. Bart, 7 Taunt., 295 ; IB. Moore, 45 S. C, 
When a contract is made for the sale of goods, and the 

bargain has been reduced into writing, pursuant to the 17th 
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section of the Statute of Frauds, parol eyidence would not 
be admitted to show, that the parties agreed to vary the 
Quantity of goods to be delivered. If the time for the 
delivery of the goods is stipulated, and fixed by the con- 
tract, a verbal alteration of the time would be an alteration 
of the written contract ; and from the decision in Ooss v. 
Lord Nugent^ 5 B» S^ Ad.^ 58, it seems to follow, that a 
written contract for the saJe of goods, within the Statute 
of Frauds, varied by an oral stipulation as to the time of 
delivery, (or any other material particular) could not now 
. be enforcea at law. PhUUpSy 9th edit^ vol. ii., p. 362. 

Subsequent alteration,'] There is no doubt that where a 
contract, not subject to the control of the Statute of Frauds, 
or any other Act of Parliament, has been reduced into 
writing, it is competent to the parties at any time before 
the breach of it, by a new contract not in writing, altogether 
to waive, dissolve, or alter the former agreement, or to 
qualify the terms of it, and thus to make a new contract 
which is to be proved partly by the written agreement, 
and partly by the subsequent verbal terms engrafted upon 
it. (jhss V. Lord Nugent^ 6 B. S^ Ad,^ 658. Thus, in an 
action by an auctioneer for the price of a dressing-case sold 
by auction for less than £10, and described in the printed 
catalogue as having silver fittings, whereas, in fact, they 
were only plated, it was held that the plaintiff might give in 
evidence declarations made by him at the time of the sale, 
in the hearing of the defendant, that the catalogue was 
incorrect in describing the fittings to be silver, and that the 
dressing-case would be sold as having plated fittings only, 
though no alteration was made in the catalogue. Eden v. 
BkAey 14 Z. J. Ex., 194. 

And although a contract required to be in writing by the 
Statute of Frauds cannot be varied by a subsequent verbal 
agreement, yet as there is no clause in the Act which re- 
quires the dissolution of such contracts to be in writing, it 
snould seem that a written contract within the Statute may 
be waived and abandoned by a new agreement not in writ- 
ing. Vide Goss v. Lord Nugent, supra. 

Written contract moAf he explained,']. Where the language 
of the instrument is such as the Court does not under- 
stand, it is competent to receive evidence of the proper 
meaning of that language, as when it is written in a foreign 
tongue. It is competent also to receive such explanatory 
evidence where technical words or peculiar terms are used, 
or indeed any expressions which at the time the instru- 
ment was written, had acquired an appropriate meaning, 
either generally, or by local usage, or amongst particular 
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* 

classes. By Parke B, in Shore v. WiUon, vide PMUips^ 
9M edit.y yoI. ii., p. 277. 

Such inquiry does of necessity take place in the interpret 
tation of cases where terms of art or science occur in mer- 
cantile contracts, which in many instances are a peculiar 
lanraage employed by those only who are conversant in 
trade or commerce ; and in other instances in which the 
words, besides their general common meaning, have ac- 
quired, by custom or otherwise, a well known peculiar 
idiomatic meaning in the particular country in which the 
party using them was dwelling, or in the particular society 
of which he formed a member, and in which he passed his 
life. In all these cases, evidence is admitted to expound 
the real meaning of the language used in the instrument, 
in order to enable the court or judge to construe the instru- 
ment, and to carry such real meaning into effect. By Tin^ 

daly a J. s. a 

But it is to be remembered that the declarations of the 
party himself, as to the sense in which he intended to use 
the particular term in question, are not receivable in evi- 
dence. In applying this la^ rule to contracts between 
party and partv, it must be confined to the mere secret 
stat^ents or declarations of the party, and unknown to 
the other, at the time of the contract. Neither can any 
kind of ^rinsic evidence be admitted, if the party to the 
instrument has shown, by the language which ne has him- 
self used in some other part of the writing, what sense he 
intended to put upon the term. PhillipSy vol. ii., p. 282. 

To explain a term in a charter-partv, proof of its mer- 
cantile acceptation and meaning is aamissible; as, to ex- 
plain the term ** cotton in bales," Taylor v. Briggsy 2 C, 
4 P'9 625, or to show that in mercantile transactions good 
barley esAfine barley signified different things. Hutchtneon 
V. BowkcTy 6 M,Sf )r ., 536. So to explain the words '* in 
turn to deliver," and therefore that a question whether 
there was any general understood meaning of those words 
among ship-owners and merchants entermg into charter- 
parties with respect to the commerce then under investi- 
gation, was unobjectionable. Robertson v» Jackson^ 16 L, J, 
C, P. 28. In Bouman v. Horsey^ (2 M. S^ B,, 85,) evi- 
dence of usage of trade was admitted to explain the terms 
used in a receipt-bill which had been given by the defendant 
to the plaintiff, who had sold to a third person goods spe- 
oified in the bill, and by direction of the Duyer sent them 
to the defendant, sending at tlie same time the receipt-bill 
for his signature. The bill was signed by the defendant, 
and purported that the goods specified were received on 
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account of the pLiinti£F for the buyer. The defendant 
havine shipped the goods in the name of the buyer under 
his Older, was sued m an action of trover ; and at the trial 
it was insisted, on the part of the plaintiff, that the receipt- 
bill must be construed according to the general usage of the 
trade; and that, although the defendant was to attend to 
the directions of the buyer, as to preparing and paeJting 
the goods, yet he was still to hold them subject to the fur- 
ther orders of the plaintiff, and not to part with them with- 
out his authority. Lord Abinger held, that there was an 
ambiguity in the language of the instrument, as it appeared 
that flie defendant was to hold the goods for one person, and 
yet on account of another; and, therefore, that this case 
came within the general rule, that upon a mercantile in- 
strument evidence of usage may be given in explanation 
of an ambiguous expression. 

The same rule which admits evidence of custom and usage 
to annex incidents to written contracts in commercial trans- 
actions, extends also to contracts in other transactions of 
life, wherein known usages have prevailed and been esta- 
blished: this has been allowed, upon the presumption that 
in such transactions the parties did not mean to express in 
writing the whole of the contract by which they intended 
to be bound, but to contract also with reference to those 
known usages. Thus in an action upon a contract for the 
sale of a thousand deals, it would be competent to show 
that the word thousand meant, according to the usage and 
common understanding of the place where the contract was 
made, something more than it would in its ordinary sense. 
/Smith V. Wtlson^ SB.S^ Ad., 728; Phillips, 9th edU^ vol* 
ii., p. 838. 

A contract for the sale of cider may be explained by 
local usage to mean apple-juice before it nas been made into 
cider in its usual form. &uddy v. Sanders, 5 B.^ G, 628. 
But in an action on a contract respecting ** ware potatoes," 
it appearing that the term '^ ware'* applied equally to all 
kinds of potatoes, and meant the best or largest of any 
kind: it was held that evidence to. show a particular sort 
called '* Regent's wares," were intended, was inadmissible. 
Smith V. Jefirys, 15 L. </., Ex., p. 325. Apparent variances 
in bought and sold notes may be reconciled by the evi- 
dence of brokers. Bold v. Rayner, \ M, S^ W,, 343. So 
a clerk in the office in which an account was kept was 
permitted to explain the meaniiur of a particular item. 
Hood V. Beeves, S C, S^ P., 532. Where instructions were 
given by a principal residing out of England to his &ctor to 
sell com, a custom in the London corn-market to sell in 
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the factoT^s own name is admuisibley to explain the instruc- 
tiona Johnston ▼. Utbome^ 11 A. S^ JBL, 649. But narol 
evidence is inadmissible to explain the meaning ot the 
words ^more or less*' in a mercantile contract Semble, 
Vro88 y. Eglin, 2 B. Sr AdoL, 106. 

Parol evidence to fill up Hanks in tpritten contract,] — 
How far a mercantile contract, red need to writing and signed 
by the parties, which is silent on a particular point, may 
have that silence supplied by evidence of the general course 
and usage of the trade to which it relates, is a question 
which it would be difficult to answer with exactness and 
precision. J^er Tindaly C. «71, Whittaier v. Mason^ 2 Bing. 
N, C, 369, 370. Where a blank is left in a written agree- 
ment which need not have been reduced into writing, and 
would have been equally binding if written or unwritten; 
as, if the agreement were to deliver goods to the amount of 
less than 10/., and a blank were left for the quantity of 
goods to be delivered, in such a case it is presumed, in 
an action for the non-performance of the contract, parol 
evidence might be admitted to show die quantity, for i^ch 
the parties agreed. Roscoe, 6th edit, p. 18, citinff' Phill. Ee. 
It might inaeed be contended that an instrument so imper- 
fect on the face of it^ is no contract at all, so as to exdude 
parol evidence. Id. 

Staimp\.—kxiY writing amounting to an agreement or 
other complete instrument requiring a stamp, must be 
properly stamped, but memoranda, letters, and agreements, 
made for or relating to the sale of any goods, wares, or mer- 
chandize, are exempted from stamp by the statute 66 Geo. 
III., c. 184, schedule, Pkurt I. 

It would be foreign to the purposes of this work to enter 
into the question of what instruments are within this ex- 
emption. Independently of this express exemption, a mere 
order for goods, or the entry of them, in account books, or 
a letter acknowledging a debt^ does not require a stamps 
and these are the most frequent species of written evidence 
whidi a party in an ordinary action for goods sold and 
delivered has to make use of^ or deal with. 

When however a stamp is necessary, the c<msequenoe of 
the want of it must be stated. 

As already observed, an instrument requiring a stamp 
cannot be produced in evidence without being stampea. 
When an unstamped instrument in writing has been lost^ 
or destroyed even by the party who objects to the want 
of the stamp, parol evidence of uie contents is inadmissibltt. 
R. V. OatOe Morton, QB.Sf Ald.y 688 ; B4ppin$r v. Wrighty 
2 £. <^ Ald^ 478. 
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It has been already stated, under the rules relating to 
written evidence, that if the narrative of an extrinsic fact 
has been committed to writing, it may yet be proved by 
parol evidence (ante p. 15). So of course wherever verbal 
evidence may be given under this rule, it matters not 
whether the writing itself had or had not a stamp. Thus 
a verbal admission of a debt^ and promise to pay it, may be 
proved though the party at the same time gave an admis- 
sion, and promise to pay in writing on an unstamped paper, 
Singleton v. Baretty 2 C. S^ </., §68 ; so, though an un- 
stamped receipt is no evidence of pavmenl^ the i£ct of pay- 
ment may be proved by a witness who was present. JXam- 
bert V. doheny 4 Esp,, 213. 

Proof of defenA»n(^8 handwrtHngJ] — The simplest and 
most obvious proof of handwriting is the testimony of a 
witness, who saw the paper or signature actually written. 
But a great variety of cases must continually occur, where 
such a direct kind of evidence cannot possibly be procured. 
The writing may be secret in its natiure, or no person may 
have been present at the time, or if a person was present, 
he may be aead or unknown. In this aeficiency of positive 
proof, the best evidence which the nature of the case 
admits, is the information of witnesses acquainted with the 
supposed writer, who, from seeing him write, have acquired 
a knowledge of his handwriting. A witness may therefore 
be asked whether he has seen a particular person write, 
and afterwards, whether he believes the paper in dispute 
to be his handwriting. This course of examination evi- 
dently involves two questions ; first, whether the supposed 
writer is the person of whom the witness speaks ; and, 
secondly, if he is the person, whether he wrote the paper 
in dispute. This kina of evidence may be so we^ as to 
be utterly unsafe to act upon, or so strong as in the mind 
of any reasonable man to produce conviction. But what- 
ever degree of weight a witness's testimony may deserve— 
which is a question exclusively for the jury — ^it is an estab- 
lished rule, that if he has seen the person write, he will be 
competent to speak to his handwritmg. 

Witnesses will frequently express the weaker degrees of 
belief in their minds, oy saying they are of opiniony or they 
thinky that a writing mroduced is the handwriting of a par- 
ticular IndividuaL The evidence of a witness^ who Das 
seen a person write, and says he thinks a paper is his 
handwriting, is receivable. (See Oarrele v. Alexandery 4 
Bsp^ 37.) 

Another method of acquiring a knowledge of handwriting 
is by means of a written correspondence. If a witness has 
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received letters on subjects of business, which can be proved 
to have been written by a particular person, or letters of 
such a nature as makes it probable that they were written 
by the hand from which they profess to come, he may be 
admitted to speak to that person's handwriting. The same 
questions occur here, as have been before mentioned in the 
case where a witness speaks from having seen the person 
write ; and in addition to these, one other question arises 
concerning the identity of the person who wrote the letters; 
and the admissibility of the evidence must* depend upon 
this, whether there is good reason to believe that the speci- 
mens, from which the witness has derived his knowledge, 
were written by the supposed writer of the paper in ques- 
tion. If this point is clearly proved, the witness who has 
received the letters will frequently be able Jto give more 
satisfactory evidence, than one who has seen the person in 
the act of writing: for the latter may have seen him write 
but seldom, or on occasions which were not likely to excite 
attention, while the other may have had frequent oppor- 
tunities of re-perusing the letters, and the letters themselves, 
having been written on subjects of business, will probably 
have more coi^istency, and exhibit a fairer specimen of the 
general character of handwriting. 

It is not only by means of written correspondence that a 
witn^s's knowledge of handwriting may be acquired. A 
witness will be allowed to give evidence as to handwriting, 
when he has formed his belief from having seen letters or 
other documents purporting to be the handwriting of the 
party, on the contents of which he afterwards communicated 
personally with the party, or where he has acted upon them 
by written answers producing further correspondence, or 
where the party has acquiesced in some matter, or transacted 
some business, to which the letters relate, or where the 
party and the witness have had some other mode of com- 
munication, which in the ordinary transactions of life, would 
indnce a reasonable presumption that the letters or docu- 
ments were the handwriting of the party. By PaUiwn J. 
Doe ^.Sackermorey 2 N. S^ P., 46. 

Letters forming one side of a correspondence may enable 
others, besides the ]^arty to whom they are addressed, to 
speak to the handwriting contained in them. A clerk who 
read the letters when received, or the broker who was con- 
sulted upon them, is as competent to judge whether a sig- 
nature is that of the writer of the letters, as the merchant 
to whom they are addressed. The servant who has habi- 
tually carried his master's letters has an opportunity of 
obtaming a knowledge of his master's writing, thougn he 



24 Goods Sold and Ddiveried — 

never saw htm write, or reoeiyed a letter from him. By 
Lord Denman, Doe v. Saelermore^ 2N,S^ P., 54. PhiUipe, 
9th edU.y vol ii., p. 247, 251. 

It may he ohserved however that persons of inferior 
education, and who are not in the hahit of writing much or 
receiving a variety of written correspondence, are very apt 
to jump to a conclusion as to the identity of writing. They 
are incapahle of discerning the minute mstinctions between 
the writing of one person and another, and hence much 
reliance ought not to be placed on their testimony. 

Where a witness's belief Lb founded on acquaintance 
with handwriting bv any of the above means, the evidence 
will be admissible, though such acquaintance has been con- 
fined to a single specimen ; nor is there any limit of time 
defined bv the law within which the handwriting which is 
the founoation of the witness's belief, must have been seen 
hy him. In Burr v. Harper^ {Botes N. P, O, 420), the 
witness's belief was founded on a single specimen, and he 
was unable to speak to the handwriting, .without refreshing 
his memory at the trial. If the witness is not able to 
express his belief, as to the writing in question, except by 
comparing it with the specimen which he produces for 
refreshing his memory, and can only say, that after compar- 
ing the two together, he believes the writing to have been 
written by the same person, this is clearly not admissible as 
proof of lumd writing. 

Where a witness gives evidence of the handwriting of a 
party whom he has never seen write, the jury must be 
satisfied that the party, whose handwriting is in dispute^ is 
identified as the person with whose handwriting the witness 
is acquainted. 

The identity, however, may be proved by other persons 
besides the witness who gives evidence of the handwriting. 
In a case where the witness had never seen the party whose 
handwriting he proved, it was held sufiicient evidence of 
identity, tlmt the party lived in the town from which the 
letters purported to have been written, and that no other 
person of tne same name lived there. Hdrringtcn v. Pty^ 

A witness who has had sufficient means for enabling him to 
give evidence respecting a person's handwriting, and yet does 
not retain anv distinct impression upon the subject, may be 
allowed to refresh his memory, at the time of giving his evi- 
dence, by looking at a paper from which he has formed his 
opinion, and which he has kept in his possession; and may 
then declare his opinion as to tiie genuineness of the paper 
in question. Burr v. Harper, HoWs N. P. C, 420. in 
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each a case, not only is there is no direct comparison by 
juxta-position of writings, but there is little or no danger 
of an unfiedr selection of specimens, for they must be con- 
fined to such as the witness has become acquainted with in 
other ways than for the purpose of giving evidence in the 
cause; the general character of the handwriting has been 
acquired incidentally and unintentionally; and the question 
appears to be, whether the evidence of the witness as to the 
general character of the handwriting is likely to be more 
satisfactory, when, perhaps, he truste to a fleeting impres- 
sion, which, for want of being renewed, has become faint 
and Indistinct, or after he has had an opportunity of restor- 
ing his original impressions by an inspection of the papers 
from which they were derived. PkiUipSy 9M edU,y vol. ii., 
p. 253. It is very doubtful whether a person, practised in 
the examination of handwriting, can be called to state his 
opinion whether a writing is in a feigned or a genuine 
hand ; it is, however, certain that such evidence should 
have no weight. Qam^ v. Latifflands, 5 B.S^ Ald,y 930; 
Doe V. Sacibermoref 5 A.S^ B», 751. RoscoCy %th edit,, p. 92. 
See post, as to the right of a witness to refresh his memory 
at the trial. 

In the cases which have been before mentioned, the 
proof of handwritine is founded on the knowledge of the 
general character. The witness is supposed to have formed 
a standard in his mind, and with that standard to compare 
the writing in question. But a witness will not be allowed 
to state to a jury the conclusion or belief of his mind, as 
to a piece of handwriting being that of a particular indi- 
vidual, where that conclusion is made for the purpose of 
the issue, by means of a comparison of the disputed writing 
with another written specimen of the same individual, pro- 
duced in Court. See the obeervations upon this sulject by 
the Judges, in Doe v. Sackermore, 2 N.&; J*., 54. By Dallas, 
Ch. J., in Burr v. Harper, Holts N. P. (7., 420. Stranger 
T. Sea/rle, 1 Esp., 14. Clermont v. Ikdlidge, 4 C, S^ P. 
Oreaves v. Hunter, 2 C. S^ P., 477. Phillips, m edit,, 
vol. ii., p. 254. 

Within a recent period a rule has been established, 
which amounts to a considerable relaxation of the strictness 
of the law, in regard to the direct comparison of handwrit- 
ing. Upon a question respecting the identity of hand- 
writing, the jury may be allowed to take o&er papers 
which have lieen proved to be the writing of the party 
whose handwriting is dispute^ provided mey are part of 
the proofs in the cause; and may compare them wi^ the 

c 
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disputed writing, for the ijurpose of fonuing their opinioa 
whether the disputed writing is genuine. 

It was considered an established qualification of the last- 
mentioned rule, that documents, irreleyant to the points 
in dispute, are not to be received in evidence at the trial, in 
order to enable a jury to institute such a comparison, and 
that neither could it be permitted to introduce writings, 
irrelevant to the matters in issue, in order to enable a 
witness to institute such a comparison. Thus in Doe\d, 
Perry v. Netpton^ 1 Nev. ^ P., 1, it was held that evidence 
of handwriting by comparison is inadmissible, except either 
when the handwriting, acknowledged to be genuine, is 
aln»Ekdy in evidence in the cause, or the disputed writing is 
an ancient document. (See PhUlipSy 9th edit,, vol. ii., p. 
256-7; OriMths v. Iwry, 11 A. i^ E,, S22 ; Buff^ v. 
BMfers, 8 Jfe <^ fT., 123.) 

In a later case, however, it was held that if a witness, 
who is called to disprove the signature of a party, states that 
he belieres the signature is not genuine, and gives aa his 
reason for that belief, the absence or presence of certain 
peculiarities which he says do or do not exist in the genuine 
si^^tures of the party, the op{>odte counsel may put into 
his hand a paper unconnected with the cause, and ask ii^ In 
his opinion, that contains a fl;enuine signature of the defen- 
dai^t; and i£ he answer in the affirmative, he may then be 
asked, ^ Does the signature in this ^jper, which you say is 
genuine, contain the same peculiarities, or want the same 
peculiarities, (as the case mav be,) which ^ou have before 
stated as your reasons that the signature m dispute is not 
genuine ?^ and semble, that if the witness says it does not, 
it would be comi)etent to lay that paper before the jury, 
that they might judge of that answer. ^ Aldersan^ JB^ 
after eonsuUina tnth Lord AUnger^ €• A, PiMrke, B.^ Our* 
tuy, J9., and JUolfey B,; Ycun^ v. Honnery 1 C. df JT., 51. 

Some questions haye arisen, whether consistently with 
the previous rules, a witness may speak to handwriting, not 
from a direct comparison, but from a standard in his own 
mind, where that standard has been obtained by the inspec- 
tion of papers which have been shown to him purposely 
with a view to a particular cause. In the case of Strar^er 
V. Searle, 1 Esp,y 14^ a witness had seen the alleged writer 
of a disputed signature write several times, but, on his 
adding, tnat this was when the defendant had written his 
name for the purpose of shewing the witness his manner of 
writing. Lord Kenyon rejected Uie evidence, on the ground, 
that ihe defendant might write differently from his common 
mode of writing, through design. But where a witness 
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fonned his opinion of the handwriting of a i>erson) from 
having obseryed it signed to an affidavit used in the cause 
upon a motion to postpone the trial^ it was held sufficient. 
Smik v. Sains^ryy bdSf P., 196. Here the writing was 
not made expressly with a view tc the evidence, though 
probably the witness might have made himself acquainted 
with it for the purposes of the trial. PhilUpSy Qth edii^ 
voL ii,, p. 260. 

A witness cannot be permitted to form his opinion of the 
handwriting from extrinsic circumstances, as from his 
knowledge of the party's character and habits. J}a Quta 
V. Pjfm, Peale^ Bo,, App,y 85. 

AUeOing toiffiesff.]— A general rule with respect to the 
proof pf private writing is, that where an instrument is 
attested, the attesting witness ought to be produced at the 
trial to prove it. Phillips, m edit., vol. ii., p. 201, 202. 

As, however, the law with respect to this rule has more fre- 

nently to be considered in actions on promissory notes 

the signature of the maker of which is very often attested) 
ban in agreements for the sale of goods, the reader is re- 
toed to the evidence for the plaintiff in actions on pro- 
missory notes. 

Secemary endence.'] — Where the production of evidence 
indicates the existence of other evidence of a more original 
character, still if it can be shewn that the better evidence is 
not attainable, the principle of the rule, that the highest or 
best evidence must be given, will not apply. Witli respect 
to the proof of documents, it is, in general, permittea to 
give seco&dary evidence of them where they are destroyed 
or lost, or where they are in the possession of an adversary 
who refioses to produce them. PhiU^y ^h edit., voL i., 
p. 434. 

Evidence of a kind inferior to primary, and which neces- 
sarily supposes better evidence behind, is called secondly 
STidence. Such secondary evidence is inadmissible unless a 
ground be laid for it by satisfactorily accounting for the 
Absence of superior proo^ BascoCy Qih edU,, p. 3. 

When wriHng in thepassession of the drfendant.^—it very 
fieauently happens that the writing which the plaintiff 
wiahes to give m evidence is in the possession of the defen- 
dant. In that case the plaintiff should give the defendant 
notice to nroduce the document required, and as he has a 
right to caU the defendant himself as a wi^ess he may also 
serYe him with a summons, with a clause requiring the pro- 
dnction of the writing in question. dS^lO Vict. c. 95, 8. 85. 
The effect of a notice to produce is that if the defendant 
does not produce the instrument as required, the plain- 

c2 
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tiff will b6 entitled to g^ve secondary evidence of its ocm* 
tents. 

It is to be obsenred, that this notice will be of no avail 
as regards third parties. When the document is in the hands 
of a third party, not under the control of the defendant, 
the plaintiff can serve him with a summons with the clause 
above mentioned; but in the' case of the non-production of 
the instrument in compliance with the summons, the plain- 
tiff cannot give secondary evidence of its contents. Vide 
JeauB College v. Gi3th9^ 1 F. ^ Ooll,^ 156. But where s 
document is in the hands of an attorney who is called to 
produce it, but declines to do so, relying upon his privily 
or upon his lien, secondary evidence of its contend may be 

S'ven. Margton v. DoumeSy 1 A. S^ E^Ql; Doe v. Bou, 7 
r. S^ W.y 102. In the last case, it was suggested by ths 
Court, that when the attorney refuses on the ground of pri- 
vilege, it may perhaps be necessary to shew that his client 
also objects to the production. Viae BoecoCf 6th edU,,y. 4, 

When writing lost.] — Where secondary evidence is ofirared 
in consequence of the destruction or loss of the primary 
evidence, it must be shown, in order to establish the loss^ 
that diligent search has been made in those quarters from 
which the primaiy evidence was likely to l)e procuiyd. 
Boscoe^ Gth edit., p. 4. All the proper sources from which 
the primary evidence can be procured, must be exhausted 
before secondary evidence can be admitted. Id,, ibid. With 
regard to what shall be deemed to be due inquiry after a 
document, in order to let in secondary evidence, cases must 
very much depend on their particular circumstances, espe- 
cially upon the importance of the instrument, or the usage 
or practice which may exist respecting the custody of such 
documents. Phillips, 9th edit.^ vol ii., p. 229. 

The general presumption is that a useless instrument will 
be destroyed. ByBayley,J. Rex.y,Farleigh,QD.d^B,yl^ 
Proof by a witness that the paper in question was thrown 
aside as useless, and that he believes it to be lost or destroyed, 
will be sufficient to let in secondary evidence. Bex* v. 
Johnson, 7 East, 66 ; Kensington y.IngUs, 8 Eatt, 278, 288. 
Where the loss or destruction of the paper is probable, very 
slight evidence of its loss or destruction b sufficient* Per 
Abbot, C. J. Brewster v. SeweU, QB.Sf Ald^ 296. 

Where the party in whose possession the instrument was, 
is alive, he ought to be callea, and his declarations are not 
admissible. Seat v. Denis, 7 B.Sf C, 620. 



Etidbncb fob thb Defendant in an Action whsbb thx 
Goods abb supplibd bt thb Pabtt suing to thb Pabtt 
sought to be chabged. 

The defendant has a right to contradict or rebut any of 
the facts which it is necessary for a plaintiff to establidi 
before he is entitled to a verdict or judgment in his fayour. 

The three points which a plaintiff has to establish, are 
1. The contract of sale expressed or implied. 2. The deU- 
Teiy of the goods. 3. The value or price. See amte^ p. 3. 

The defendant therefore may, where the plaintiff has to 
prove an express contract or order for the goods, diew that 
there was no contract or order on his part, or that the goods 
were not delivered. 

To meet the proof of delivery, the defendant may in 
some cases show that the goods were returned, and were not 
in fand accepted by him, out this defence will be considered 
in treating of the defence to actions for goods bargained 
ondiokL 

Evidence on the part of the defendant as to the third 
pomt^ viz., the value or price is, of course, generally rather 
m reduction of the amount chumed by the plaintiff, than 
tending to defeat the plaintiff's daim altogether, except in 
those cases in which uie defendant has ab^ady paid to the 
plaintiff, or has paid into Court all that he considers the 
goods were worth or the phuntiff entitled to. The defences 
of jNifmml will be considered presently. Vide potif Pi^- 
mentinioCoun. 

Where the defendant had ordered of the patentee, a 
specified patent machine, it was held that it was no defence 
to an action for the price, to show that the machine had 
wholly Mled in accomplishing the purpose for which it 
VB8 intended by the defendant, and which it was the ex- 
pressed object of the patent to effect. OMphatU v. BaU^^ 
13 L. J,, Q. A, 34. 

The defendant may give the bad quality of the articles in 
evidence in reduction of the value claimed by the plaintiff. 
BoiUn V. BuUer^ 7 Easty 479; Famtworth v. Garrard^ 1 
OcMp,y 38. And though a different practice formerly pre- 
vailed, it is now held, that in all cases of goods sold at a 
fixed price with a warranty, or as;reed to be supplied 
accordmg to a special contract, it is competent for the 
defendant in this form g£ action to shew how much less 
the subject-matter of the action is worth by reason of the 
breach of warranty or contract ; any further damages sus- 
tained by^the defendant beyond the difference of value must 
^ recovered in a crossactioiL Monday, SUel^QJiLSf W, 



30 Ooods Sold and Delivered^^ 

858. And it seems that the aooeptance and non-retnm of 
the goods by the defendant will not preclude this defence, 
though it may be evidence in favour of the plaintiff of a 
fresh contract to pay on the footing of a qttaniian wUebcmt, 
Ibid.^ S. a, 871 ; OrorndseU v. Lamby \ M. S^ W^ 352. 
Vide Roseoey eth edit^ p. 282. 

Where the contract contains a clause releasing the plain- 
tiff from all responsibility in reerpect of the goods supplied 
•after a certain time of trial, the purchaser cannot after the 
time is passed, prove a latent defect in them in reduction of 
the price, there being no fraud alleged. Sharp v. Oreai 
Wegtem Railioa^ Co.y 9 li.&W^ 7. 

Having conndered the evidence that the defendant has a 
right to adduce upon those points which a plaintiff is bound 
to establish, we snail proceed to notice the several matters 
forming a defence to this action, the esdstenee of which the 

Slaintiff is not obliged to negative, but that lie upon the 
efendant to establiui; and uus of course he is at liberty 
to do either by the cross-examination of the plaintiff's 
witnesses, or by the evidence of himself and his own 
witnesses. 

The various matters constituting a legal defence to an 
action for goods sold and delivered, as well as to other ordi- 
nary actions in the County Court, may be clasdiiifid thus: 

1. Defence, that there never was any valid contract 
between the parties, enabling them to sue or to be sued. 

2. Defence, admitting that the plaintiff has a claim, but 
asserting that the action is commenced prematurely, or is 
otherwise wrong as to the parties or the Court in which 
it is brought. 

3. Defence, admitting the existence of a claim originally, 
but asserting that it has been satisfied or discharged by the 
act of the parties or by operation of law. 

4. Defence, admitting a part of the claim and paying 
money into Court to that amount. 

First, of the defences, that there never was any valid 
contract between the parties enabling them to sue or be 
sued. 

Infancy. 

Infcm<^.2 — ^^^ ^^® defendant was an infant, or in other 
words, was under the ace of 21 years, at the time of the 
contract made, is a good defence, unless the action be for 
necessaries, Roscoey Qth edit^ p. 311. 

That the plaintiff is an infant and should have sued in 
the name of his next friend is an objection ^rather to the 
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form of ihe summoiis than to the action, but may be taken. 
The Act 9 & 10 Vict, c. 95, sec. 64^ only empowers in&nts 
to sue as if of full age, for wages or piece-woA, or for woric 
as a servant. 

When a defendant intends to rely on his infancy, he 
must give notice in writing to the Clerk of the Court five 
clear days before the day on which the summons is return- 
able. When, however, such notice shall not have been 
given, the Judge, in his discretion, and on such terms as he 
shall think fit, may adjourn the hearing of the cause, to 
enable the defendant to give such notice such number of 
daj^s before the day to which the hearing may be adjourned, 
as the Judge may think proper. ^ Judgti Bulei of 
Praake for the Jyew Coun^ OourU^ BvU la Unless the 

C' 'iutifp admits the fact, the defendant must prove that he 
given due notice of this defence to t^e Clerk of the 
jDourt, whose duty it is to forward it to the plaintiff; but 
it is not necessary for the defendant to prove that such 
notice was communicated to the plaintiff by the Clerk. 9 
4 10 Ffcf ., e. 95, i. 76. 

It lies npon the defendant to prove his infancy, as it is 
a &ct peculiarly within his own knowledge. Birthteiek v. 
QatmrtW j, 1 T, B^ 648. As in&ncy is no defence where 
the action is for necessaries, it is of importance to consider 
what are and what are not necessariea 

What €ur€ or am wA nBoessaries as regards ^oodsy 4^.1— 
An in&nt may bind himself for necessaries, that is, xbr 
meat, drink, apparel, medicines, and similar necessaries. 
Bosooe^ Qth tdU^ p. 811. The question of necessaries is a 
i^tive foct to be governed by the fortune and circum- 
^ances of the infan^ and the proof of those circumstances 
lies on the plaintiff. Per Lord Ketg^on^ C. J. Ford v. 
f'oAer^iUy 1 Msp^^ 211. The word necessaries is not cou- 
nted in its strict sense to such articles as are necessary for 
the support of life, but extend to articles fit to maintain the 
particular person, in the state, station, and d^ree of life in 
which he IS. Peters y. Fleming j% M. 6^ W^4S,\ Q L.J. 
SaBer.y 81. A watch and some other things of a like kind 
Duty not be unnecessary for a young gentleman who goes 
into society where such things are worn; but a diamond 
'ii^, or pictures, or race-horses, cannot be necessaries. 
And suppers, ices, fruits, and confectionary are not primd 
fwsU necessaries for an undergraduate of one of the univer- 
sities; and the Judge should so direct a jury, if no explsr 
nation shewing their necessity be given. If any special cir- 
cunstanoes be shewn, such as the order of fruit, ices, &c., 
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by a medical attendant in the case of the defendant's illness^ 
then the jury must decide whether the articles were nece»^ 
saries or not Wharton v. Mackenzie^ 13 L, J.^ Q. B.y 180; 
Cripps V. Hills, Ibid. 

An infant, a captain in the ann^, has been held liable 
for a livery ordered by him for his servant, but not for 
cockades for the soldiers of his company. Hands v, Slanqf^ 
8 T. B^ 578 ; and tee Ooatea v. Wilson, 6 Esv., 152. So an 
infant, a lieutenant in the navy, is not liable for the price of a 
chronometer, he being out of employment at the time of its 
being furnished. Berolles y. Bamsc^, HoU, N, P, (7., 77. 

Groods may be necessaries in point of qualify but not in 
point of quantity. Therefore, when an infant ia already 

Erovided with sufficient necessaries by his father, or has 
een supplied by other tradesmen than the plaintiff^ and 
consequently was under no necessity to purchase thst for 
which he is sued, he is not liable, although the plaintiff was 
not at the time aware of the fact; and it is not material 
that the in&nt has not paid for those necessaries with wMeh 
he was already supplied, or even that he has successfully 
defended actions brought against him for the price of them. 
Vide Chitty on Contracts, §rd edit., p. 145, and cases there 
cited* Thus, if a minor has been supplied with ten coats by 
one tradesman, and immediately aner that the plaintiff 
supply him with another, the plaintiff is not entitled to be 
paid for such other coat, as it was not necessary. BurghaH 
▼. Angerstein, 6 C, S^ P., 690. It is the moral though not 
the legal duty of a tradesman, by inquiry, to ascertam the 
real occasion which the infant has for the goods he is about 
to purchase, although they are goods, which, generally 
speaking, fisiU within the description of necessaries. Chitty 
on Contracts, supra. It is not material, however, to inquire 
whether the infant was in fact supplied by his friends with 
an allowance sufficient to buy all necessaries with ready 
money. Burghart v. Hc^U, ^M,3^ W., 727. 

Whether goods, &c., are necessaries or not is a mixed 
question of £iw and fact. Maddox v. Miller, 1 itf . ^ Seh^ 
788. It is usually left to the jury, subject to the control 
of the Court as to the manner in which the jury have exer- 
cised their discretion. Harrison v. Fane, 1 M. 6^ G,, 550, 
558. 

Where the action though in form on contract, is in &ct 
founded upon the tort of the defendant, his infancy will be 
no defence. Bristow v. Eastman, 1 B^*, 172. Pide post, 
"money had and received." 

Proof of tn/ojM^.]— Infancy may be proved by calling 
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any person who can speak as to the time of the defendant's 
birth; or by declarations of deceased members of his family, 
mentioning the time of his birth, with proof of identity. 
RoBcoey eth tdU^y p. 313. 

Althpup^h parisn roisters are not evidence of the time or 
plaee ot birth, the eviaence of baptism connected with other 
eyidenoe, may raise a presumption as to the time. PhiUipa^ 
BM.^ 9ih edk.y p. 233. 

EMencefor tkeplaini^in n^.^—As the defendant has 
the power of contradicting the testunony of the plaintiff's 
witnesses, so the plaintiff is of course at liberty to call evi- 
dence to rebut the testimony of the defendant's witnesses, 
and also in answer to the defence of '^infancy," he may 
shew that the defendant ratified and confirmed the contract 
after he attained the i^ of twenty-one, and before action 
brought. 7%onaonY.IUinffwonky2B.ifC^824t. Or that 
he promised, &c, after full age. Cohen ▼. Armaran^f 1 
M. df S., 724. 

A contract made by an infant for goods for the purposea. 
of trade is absolutely void, not voidable only. The law 
considers it luainst policy, that he should be allowed to 
bind himself by such contracts. If he makes a promise 
after he comes of ase, that binds him, on the ground of his 
taking up<m himsuf a new liability upon a consideration 
existing before, it does not make it a legal debt from the 
time oi making the bargain. ThanUon v. lUinatoarth, 2 
B. d^ d, 826. The defendant therefore will not be bound 
beyond the extent of his new promise, as when he promises 
to pay half-a-crown in the pound on the whole debt, he is 
not Imble beyond that sum. Qreen v. Parker^ 1 Esp, Dig,,, 
N. P. 19a S. C. Peahey Ev.^ 297. 

The 9 Geo. IV., c. 14, s. 5, enacts that no action shall be 
maintained whereby to charge any person upon any pi*o- 
mise made after full age to pay any debt contracted during 
infancy, or upon any ratification alter fiill age of any pro- 
mise or simple contract made during infimcy, unless such 
promise or ratification shall be made by some writing signed 
by the party to be charged therewitn. The acknowledg- 
ment must uierefore be in writing and signed by the party. 

A bare acknowledgment, or part payment after age, will 
not be sufiicient, there must be an express promise, Thmpp 
V. Fielder^ 2 En>,y 628, and such promise must be voluntary. 
Harmer v. Kiuingy 6 Esp^y 102. But no particular form is 
necessary, the paper need have neither date nor address, nor 
need the amount be stated. Hdrtl^ v. Wharton^ 11 ^. ^ 
E,^ 934 ; Boecoe. Ev.y Gth edit,^ p. 312. The following paper 
was signed by the defendant. *^ I am sorry to give you so 

cd 
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much tronble in calling, bat I am not prepared for yon, but 
will, without neglect, remit yon in a snort time/' The 
paper had no address or date, and specified no sum ; but it 
was proved orally that the defendant delivered it to the 
plaintiff's agent on \mne pressed for the debt, the amoimt 
of which was also proved by oral evidence. This was hM 
snfficient to satisfy the Statute. Hartky v. JVhartont 
tupra, 

COVEBTUBB. 

The oovertnre of the plaintiff or defendant, that is to say, 
that the plaintiff or defendant is a married woman, and that 
conseqnentiy the husband ought to sue or be sued is a good 
defence. 

Notice of this defence must be given to the Clerk of the 
Court five clear days before tiie day on which the summons 
is returnable. Rule 19. 

If a married woman during her coverture sefi goods, the 
right to recover the value of the property thus parted with, 
vwts in the husband, and the action must be brought in 
his name. If the wife brings it in her name the defend- 
ant may set up the plaintiff's coverture as a defence, 
shewing that the defenduit is liable to her husband, and 
therefore cannot be called on to pay her, although he was 
not aware at the time he bought the goods of the plaintiff's 
marriage. 

If the plaintiff has married since the goods were supplied 
by her, her husband must join with her in the action, and 
if she sues alone the defendant may prove the fiwt of her 
subsequent marriage. 

The defence of coverture, however, generally arisea where 
goods have been supplied to a married woman living apart 
nom her husband, or she has married subsequentiy to the 
delivery of tiie goods. The liability of a husband for ^oods 
supplied to his wife, either before or after marriitte, will be 
considered imder the evidence in actions for ffoods supplied 
to third parties. We are now considering the defences to 
actions for goods actually sold and delivered Jby the party 
suing to the party sued. 

A married woman living apart from her husband, and 
having a separate and sumcient maintenance, cannot be 
sued as a single woman. MarshM v. Button^ 8 T* 22., 546. 
Even a divorce A metua et thoro^ for adultery, does not so fiir 
destroy the relation of husband and wife as to render the 
latter liable as a femme sole, although she assumes that 
character. Leuns v. Lee, QB.i^ C, 291. But after a divorce 
06 imUo, the wife becomes a single woman by operation of 



hw/and it is the same as if she had always lemained single. 
AniUjv y. Manners^ Gmo^ 10; Rtmooe^ 6<A m^., p, 305. 

When the legal existence of the husband may be consi- 
dered as extingniahed or suspended; when he is dead in 
law, as in the case of transportation for life, or a limited 
term under a kcal judicial sentence, his wife may contract 
, 80 as to render nerself personally responsible, and may sue 
and be sued upon her a^^reements. And although a oowokt 
sentenced to transportation remain in this country (at the 
hulks) the wife may be considered as himnme 9oU whilst 
the sentence is in force. Ess porU^ FrwJc9y 7 Bing,^ 762; 1 
h, 4[ ScdiUi 1. It has been decided at Nisi Prius, that a 
married woman, whose husband has been transported for 
seyen ^ears, may eyen n^l^er the expiration of that time 
maintam an action as a jemme aoley it her husband remain 
abroad, on the groimd that her husband by so doing abjured 
the reahn. CSrroi y. BUnoowy 4 Esp^ 27. But the right 
to return after the period prescribed being undoubted, and 
the infliction of the punishment haying rendered tiie hus- 
band (at all eyents if he returned) liber e$ legdHs homOy and 
oompetent to sue, much difficulty appears to exist in con- 
sidering the mere fton-rsfum as an aojuring of the realm; 
although it might be so if the husband dearfy had no inten- 
tion to return home^ and yoluntarily remained abroad. 
Ckii^ on OoniractSy Qrd edit,y p. 179, and sm cases eUed 
there. But the wife of an Englishman who is merely resi- 
dent abroad cannot be sued on her contract, Marsh y. 
Atfes^fMon, 2 B, S^ P. 226; StreUon y. Busnat^ 1 Bing. 
N, G, 139, although it was made before her husband became 
bankrupt, and absconded without appearing to hb commis- 
sion, and continues to reside abroad. WiUiamson y. Dawes, 
9 Brnff^y 292. 

In some other cases a married woman has heen allowed 
to be sued as a siuffle woman. If the wife of a foreigner, 
who is himself resident abroad and neyer has been in this 
country, liye and trade here as a sixu^le woman, she may be 
saedassuch. DeOaiU<mY.rAig&ylB.S^P.yQ57. And 
where a French emigrant left his wife in this coimtry and 
resided himself abroad. Lord Kenyan held that this was tan- 
tamount to an abjuration of the rcAlm in a natiye, and that 
^e wife might be sued as a single woman. Walferd y. 
^ueAtfiw <20 PimfM, 2 JS;^^., 654; /VYmif y.<Sbm«, Id,, 687; 
omrdm y. Kewrbergy 2 M. Sc fF., 64. But in a similar 
<a8e Lord Ellenborough held that the wife was not so liable, 
^d the Court of King's Bench concurred in that opinion. 
^ay y. Duchess de PimnCy 3 Cbmp., 123. Where the hus- 
hand has abjured the reahn, Zeany.^SbAtifar, 2 W.BLyW^y 



36 Goods Sold and Delivered — 

Lewie y, Lee^ S B,Sf C,y 297 ; the wife is to be oonndered 
as a femme sole, Bc^coe^ Qth edit,y p. d05. The defendant 
is not preventeddby her previous admissions and acts as a 
single woman from shewing her coverture. Davenport v. 
NSson^ 4 Camp,^ 26. 

Although in the superior Courts the marriage of the 
defendant between the period of the delivery of the goods 
and the commencement of the action is only ground of a 
plea in abatement, it appears dear that in the County 
Courts this fact is equally a good defence on the trial of 
an action brought against the Mdfe alone, for the sum- 
mons has not been issued against or served upon the 
proper parties— objections fatu to the plaintiff's right to 
recover. 

When the action is for goods supplied to the wife after 
marriage, the summons should be against the husband alone, 
provided he is liable at all ; and if for goods supplied to a 
wife before marriage, then the summons should be against 
the hfuband gnd wife. See post^ Action for goods sold to 
third parties. 

Proof of coverture,'} — ^When coverture is the def<^oe, the 
defendant may prove ner marriage in three different ways: 

1. By a person who was present, or 

2. By the register, coupled with proof of identity, or 

3. By the usual presumptive evidence of marriage, vi&, 
reputation and cohaoitation. 

1, Bya person who was present.'] — ^If a manii^e is proved 
by a person who was present it is not necessaiy to prove the 
registration, or licence, or banns. Allison's (jase, R, S^ 22^ 
-C. a ^.,109. 

The defendant b a competent witness, and so is hat 
hunsband; and as the latter would be giving evidence 
against his own interest, it is clear that his statement 
would be at least sufficient primdfacie evidence of the 
marriage. If he is not a witness the defendant should be 
prepared with some confirmatory evidence of this or either 
of the following descriptions. 

2. By the register^ coupled with proof of identi^J} — 
Registers of baptisms, marriages, and deaths, may be proved 
by examined copies, or by production of the register itself. 
B, N. P,y 247. In order to prove the register of a marriage 
it is not necessary to call the attesting witnesses, Birt v. 
Barlow^ 1 Dovg.^ 172. 

By 3 & 4 Vict, c 92, certain non-parochial registers of 
births, baptisms, deaths, burials, and marriages, transferred 
to the custody of the registrar-general are made admissible 
in evidence, either by producing them or certified extracts 
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from them, after previoos notice to the oppoBite party of 
the intention to use them. 

The registration of marriage is now regulated by 6 & 7 
Will. IV., c. 86, (passed 17th August, 1836) which provides 
that certified copies of entries, purporting to be sealed wiUi 
the s«d of the registrar-general's office, uuill be evidence of 
tlie birth, death, or marriage, to which it relates without 
other proof of such entry. Sect. 38. It should seem that 
under the same Act, the entries of other registrars besides 
the registrar-general may be evidence under certain limita- 
tions. Sects. 22, 28, 28; and as well they, as all rectors, 
curates, &c., are bound to give certified copies. Sect. 86. 
Bat it is not expressly provided that these latter certificates 
shall be evidence without fui-ther verification. BoKoe^ 6CA 
«fi<., p. 84. 

The Act 6 & 7 WUl. IV., c. 86, for amending the law of 
inaniage, provides for the registration of marriages iolem- 
Mzed under thatAet^ and is also incorporated with the above 
Act, c. 86; and it enacts that the provisions of the Act, c. 
86, relating to the register of marriages, or certified copies 
thereof, shall extend to marriages under the Act, c. 85. 

As liie register afibrds no proof of the identity of the 
P&rties, some evidence of that fact must be given, as by 
ceiling the minister, clerk, or attesting witnesses, if they 
were acquainted with the parties; or the bell-ringers^ to 
prove they ruig the bells and were paid by the parties; or 
the handwriting of the parties may be proved ; or persons 
i&fty be called who were present at the weddins^-dinner, 
&C. Birt v. Barlowy 1 Dauff,, 172. To prove toe hand- 
writing of the parties in the register, it is not necessary to 
call the subscribing witness. Per Lord Mansfieldy 8* C. •&.; 
^^Mcoe, Gth edit,, p. 84. 

An entry of a marriage in a day-book is not admissible 
in evidence, if the entry has been afterwards made in the 
wgiflter. May v. Maj/^ Str^ 1073; and eee Doe d. Warren 
v.5roj^,8AiJ^a, 813. 

3* By presumptive evidence of marriage^ reputation, and 
^habitation,'] — Where the defendant set up the coverture 
of the plaintifiP, Lord Ellenborough held that a mere 
>kcknowledgment hv the plaintifiP and the person alleged to 
he the husband, of their marriage, without actual proof of 
uie marriage or cohabitation, were insufficient to prove the 
coverture. Wilson v. Mitchell, 3 €kmp.y 349. 

The defendant having proved her marriaffe by either of the 
preceding modes, must, it the marriage was before the delivery 
of the goods, shew that her husband was living at the time of 
uie debt contracted. If she shews him to have been alive 



88 Oooda Sold and Delivered — 

within seven yeare of the commencement of the action it 
will be sufficient primd focie evidence. Hopewell v. De 
Pinna^ 2 Catnp,^ 113. When a party has been absent seven 
years without having been heard of, the presumption of law 
then arises that he is dead; but there is no legal presump- 
tion as to the Hme of his death. Nepean v. Doe a, KnigMy 
2 Jf. <^ W., p. 894. 

In answer to the defendant's proof of coverture, the 
plaintiff may prove that the supposed husband had a former 
wife living, which would of course shew the subsequent 
marriage to be illegal. Chner v. Lcme^boroughy Peakey 17. 

Partnership bbtwbbn thb Plaintivf and Dbfsndamt. 

It is a clear general rule that one partner cannot sue his 
co-partner at hiw in respect of the partnership accounts, 
or in any other matter connected with the partnership 
transactions, which would involve the consideration of such 
accounts; whether the firm exist for general purposes or 
have reference only to a particular trade or branch thereof, 
or, it seems, only a specific adventure or speculation. Chit^ 
on Contracts^ Srd edU.y fp. 236. Therefore one partner 
cannot sue his co-partner for goods sold to the firm. JSa/n^ 
V. Kay^ 9B.Sf C,y 356. And consequently it is a good defence 
if the defendant can shew a j^artnership in the transaction 
between himself and the plaintiff. A transaction between 
partners may, however, bv agreement, be so separated from 
the partnership afiairs, though arising out of them, as to 
form the subject of an action by one against another; and 
the jurisdiction of the County Uourt is expressly extended 
to the recovery of the whole or part of the unliquidated 
balance of a partnership account, not exceeding 20/. 9 & 10 
Vict. c. 95, s. 65. This defence of a partnership between the 
plaintiff and defendant can but rarely arise in an action for 
goods sold. See posty actions relating to money. 

Proof of partnership,'] — ^If there is a deed of partnership 
between the plaintiff and defendant the production and 
proof of it will be the best evidence ; but although there 
exists a deed of partnership, yet the fact of partnership may 
be proved by the acts of the parties. Alderson v. CKa^, 1 
Starkf 405. See poat^ proof of partnership where goods 
are supplied to partner. 

Fraud. 

The proof of fraud in the party seeking to enforce a con- 
tract is a good defence. 
Fraud is of various kinds ; but it generally consists either 



in the MurmnsMnMiOfi, or the etmeealmmUy of a material 
iaot. It is olfBcult to imagine that a general misrepresen- 
tation as to value, &c., the truth of which a party nas an 
opportunity of ascertaining; or the concealment of a matter 
which an individual possessed of ordinary sense, vigilance^ 
or skill, might discover; can in law constitute fraud. 
There can be no fraud if the bargain be merely a fidr con- 
test, or trial of judgment. In all contracts, each party 
nsturally and fairly attempts to obtain advantage. As in 
a contract of sale, the vendor endeavours to extol the 
article, the vendee to depreciate ; each exercises his own 
judgment, and neither party can be said to be guilty of a 
fraid in making bare assertions, upon which the other 
party probably places no reliance, and which he does not 
embody in his contract. ChUt^ on CcntracU^ Qrd edU.^ p. 682. 
The fraud may be passive, as by oermitting a party to 
labour under error. Thus where the aefendant erroneously 
supposed that a picture had been in the possession of Sir 
F. Agar, and purchased it from the agent of the plaintiff, 
who was aware of the defendant's error, but did not un- 
deceive him, Lord EUenborough held that the plaintiff 
could not recover the sum for which the picture was sold, 
the price being probably enhanced by the error. HUIy. 
Groj^^ 1 Siarhy 434. So where a vendor permits the vendee 
to buy under a false representation by a straneer. PUmoire 
V. ffoody 6 Bina. N. v,y 97* So where goods are &lsely 
described as **the property of a gentleman deceased ** or 
''to be sold by executors ; for such property is likely to 
be sold without reserve. Per Lard Mansfletdy Bexwell v. 
CkrisUey Cowp,y 995. So where, at a sale by auction, the 
owner of the goods employs puffisrs to bid for him, and the 
buyer has no notice of such appointment, it is a fraud, and 
the seller cannot recover the price. Orawder v. Ausiinf S 
Bing,^ 368; JVheeier v. Collier^ M. Sf Jf., 126, Baseoef 6«* 
«A'<., p. 806. The election on the part of the defrauded 
party to rescind the contract, must be exercised as soon as 
the fraud is discovered ; and if after the fraud practised on 
hun has come to his knowledge, he deals with the goods, 
he cannot repudiate the contract, although he subsequently 
discovers further circumstances connected with the same 
fraud. Cki^y on Contraets^ Qrd edU.y p. 681. 

Illsgalitt. 

Where a contract is illegal it cannot be enforced, and 
proof of its illegal nature will be a good defence to the 
tttion. It is however for the party who takes the objec- 
tioQ to prove it dearly. 
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The cases in which contracts for the sale of goods cannot 
he enforced may he dinded into two classes : 1. Contracts 
void at common law; 2. Contracts void hy statnte. 

1. Contracts void <a common lawJ] — Contracts of sale having 
an immoral ohject in view, are void in law. Thus a print- 
seller cannot recover the price of caricatures of an immoral, 
ohscene, or libellous tendency, which he sent to a customer 
who had given a general order for all the caricature prints 
that had ever been published, Fores v. Johnes^ At Esp.j d7; 
and if a tiudesman sell clothes to a prostitute, for the pur- 
pose of enabling her to carry on her prostitution, and 
expect to be paid from the profits of it, such a contract is 
illegal, and cannot be enforcea in a court of justice ; but a 
mere knowledge of her way of life will not prevent the 
tradesman from recovering. Bowry v. Bennet^ 1 Camp,, 
848. Chitfy on Contracts^ Qrd edU,^ p. 418, and eases there 
cited. 

Contracts for the sale of goods are illegal, where the 
goods are bought and sold for the express purpose of being 
smuggled into thb country, and the vendor is either a 
sharer in the transaction or assisted in the act of smuggling, 
but a foreigner settling and delivering goods abroad to a 
British subject may recover the price, although he knows 
at the time of the sale and delivery that the buyer intended 
to smuggle them into this country, but took no actual part 
in the megal adventure. Pelecat v. Anffell, 2C, M. S[ R,, 
811; otherwise where the plaintiff not only knew the goods 
were to be* smuggled into England, but packed them in a 
particular manner by the defendant's desire, for the pur> 
pose of evading detection. WagneU v. Reed, 5 T, 22., 599. 

A contract made by an innkeeper to supply voters at an 
election with meat, drink, ana refreshments, would be 
illegal if the object were to induce the voters to vote for a 
particular candidate. Thomas v. Edwards, 2 M. ^ W., 216. 

The price of beer furnished by the plaintiff, a publican, 
to the defendant who is at the time drunk produced by drink- 
ing in the nlaintiff^s house, cannot be recovered. Brandon 
v. Old, Sas^ P., 440. 

2. Contracts void by statute.']— ^o action lies for the value 
of goods knowingly sold for purposes rendered illegal bv 
statute, as brewers drugs, Larngton v. Hughes, 1 M.S^ Set., 
593 ; or bricks delivered under statutable size unknown to 
the buyer. Law v. Hodson, 11 East, 300. See Gas Light 
Company v. Turner, 6 Bing, N. C, 666 ; <S^ S. C, Id.y 324 ; 
or certain articles without dk permit, 2 W, IV., c, 16, s. 12; 
or the sale of the goods was an illegal one of fireworks, con- 
trary to 9 and 10 W. III., c. 7. See Fenwick v. L^eod, 



1 Q, B^ 414; or coals deliyered without a vendor's ticket, 
LiUU V. PooU, QRiC, 192. 

But in the case of statutes rendering it necessary for persona 
dealing in specified goods to take out licences for that pur- 
pose, mere is no intention to prohibit a contract for the sale 
of sach goods, but merely by inflicting a penalty personally 
on the seUer, to secure the receipt of the revenue, and the 
price of goods sold even by an unlicensed vendor might 
therefore be recovered, Chit^ an ConiraeUy p. 420; as where 
seTeral partners sued the defendant for the price of spiritu- 
ous hquors sold, it was held that the omission of the name 
of one of them in the licence to carry on the business of 
distillers was no answer. Brown v. Duncan, 10 B, J: C7., dS ; 
and see Ji^nson v. Budaon^ 11 EoM, 180 ; Smtk, v. Maw- 
iofdy 15 L, J. Ex. 149. Rtmooe^^thedU.y p. 308. A brewer 
deliyering beer to a person not the licensed ke^>er of the 
public house where it is delivered, may maintain an action 
against him for the price. Brookes v. Wood, ^ ^' i -^d,, 
1062 ; and see Hodgson v. Temffe, 6 Taunt., 181. 

SakafspirituausliquorsSy^nv statute 24 Geo. II., c 40, 
8. 12, no person whatsoever shall be entitled unto or main- 
tam an action, cause, or suit for, or recover, either in law or 
in equity, any sum or sums of money, debt or demlmd 
whatsoever, for or on account of anv spirituous liquors, 
unless such debt shidl have been real^ and hand Me con- 
tracted at one time to the amount of twenty shillings or 
upwards ; nor shall anv particular article or item in any 
aoooont or demand for distilled spirituous liquors be allowed 
or maintained, where the liquors delivered at one time, and 
mentioned in such article or item, shall not amount to the 
Ml value of twenty shillings at the least, and that without 
firaud or covin, and where no part of the liquors so sold or 
delivered shall have been returned, or agreed to be returned, 
directly or indirectly. The statute was once held not to 
extend to tiie case of a person who purchases liquors in 
small quantities to retail them again ; as the keeper of an 
eating-house; Jackson v. AUrilly Teake, 180 ; but this case 
has been overruled by Hughes v. Dane, 1 Q. B,, 294. It 
applies to the case of a tavem-keepers bill which the 
defendant has contracted, and in which there are items for 
spirits supplied to the defendant's guests, Bun^eat v. 
BiOchinsony 6 B. j[ A,, 241 ; and it rektes to erpirits mixed 
^th water, SooU v. QUlmwrey 3 Taunt., 226. But it has 
heen considered that the statute does not avoid the sale of 
hquors under twenty shillings supplied by a publican to an 

officer in the army to be used out of the plaintiff's house 

by recruits and others under the command of the defendant, 
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Sji>etteer y. Smithy S Oamp,^ 9. Nor does it extend to spirits 
supplied by an inkeeper to his resident guests. Proctor y. 
NlehoUony 7 C. Sf P., 67; and eee Boacoe^ Qih edU.^ p. 309. 
CkUty on ContraeUy Sd edii.y p. 425. 

Sale on a Sunde^,'] — ^By 29 Car. II., c. 7, s. 1. no trades- 
man, artificer, workman, labourer, or other person whatso- 
eyer, shall do or exercise any worldly labour, business, or 
work of their ordiniLry callinp^s, upon the Lord's-day, or any 
part thereof, works of necessity and charity alone excepted. 

The statute does not make every work or business done 
on the Lord's-day illesal, but only carrying on trade and 
ordinary callings on uiat day, and therefore a sale on a 
Sunday which is not made in the exercise of the trade or 
ordinary calling of the yendor, or his agent, is not yoid at 
common law, or by the aboye statute. 

Upon this statute it has been held that a hone-dealer 
cannot maintain an action upon a contract for the sale and 
warranty of a horse made by him upon a Sunday. FenneU 
y. RiddUr^ 6 B. 3^ (7., 408. But where A, not knowing 
that B was a horse-dealer, made a yerbal bai^B;ain with him 
on a Sunday for the purchase of a horse, and the price, 
which was aboye j£10, was then specified, and the none 
warranted, but it was not deliyered till the following 
Tuesday, when the money was paid, it was held that 
(under the Statute of Frauds, videantey-p. 5,) there was no 
complete contract till the deliyery of the horse, and con- 
sequently that the contract was not yoid under- the statute. 
Bloxsome y. WUUamSy Q B. S^ C, 332. Though the contract 
was made by an agent and the objection is taken by the 
party at whose request it was entered into on the Sunday, 
it cannot be enforced. Smith y. Sparrow^ 4 Bing,, 84. But 
where goods were bought on a Sunday, and the purchaser 
afterwards, while the goods were in his possession, made 
a promise to pay for them, it was held that the seller was 
entitled to recover their value. Williams y. Paul, 6 Bing-^ 
653. Boseoe, Gth edit,, p. 309. But it may be doubtM 
whether any contract can arise from a detainer of goods 
even with an express promise to pay. Where the express 
contract made is an illegal one, at all events no promise 
would be implied from the detainer, though the property in 
the goods would pass to the vendee, ^itty on Contracts, 
Zrd edit,, p. 424. 

There are various other statutes rendering the sale of 
articles illegal except under certain conditions, such as the 
1 & 2 Will. IV., c, 37, prohibiting the sale of game except 
by licensed persons, the 31 Greo. II., c. 40, forbidding the 
purchase of cattie, &c., by salesmen, &c., in. London. 
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Where the defendant relies on a public Act of Parliament 
sach as thoae referred to^ the Jud^ wUl take notice of the 
Act. There is no proof of the exbtenoe of the Statute 
required to be nroduoed by the defendant, who will merely 
hare to shew tnat the transaction in qaestion faJls within 
the provisions of the Act or the decisions of the Court 
rendering it illegal. As in oUier defences, he may esta- 
blish it by the cross-examination of the plaintiff and his 
witnesses^ or by his own evidence and uiat of his wit- 
nesses. 

Defences admitting that the plaintiff has a claun against 
the defendant, but asserting that the action is commenced 
prematurely^ or is otherwise wrong as to the parties^ or the 
Court in which it is brought. 

Action bbouoht bevorb Grbdit EZpnuED. 

When goods have been purchased and the seller agrees 
to give a certain time for pavment, he cannot sue for tiie 
price until the expiration oi tnat time, and therefore it is a 
good defence to shew that the action has bem brought 
before the time for credit expired. 

Even where goods are fraudulently bought on credit the 
seller cannot sue for goods sold and dehvered before the 
credit has expired, though he may, it appears, maintain an 
action to recover back the goods themselves. Fetytuon v. 
Carringtony ^ B.^ (7., 59; StruU v. Smithy 1 CM.i 22., 
312. See potty Actions for Torts^I^juries to property. 

In calculating the time of the credit, the day of the sale 
must be excluded, and therefore, where goods were sold on 
the 5th of October, to be paid in two months, an action 
oould not be commenced tilt after the expiration of the 5th 
of December, and a writ issued on that day was premature. 
WM V. Fairmanery 3 M. j; FT., 473. 

A person purchased goods, and agreed to pay for them in 
three months by a bill at two months, which bill he after- 
wards refused to give : an action for goods sold was held not 
to lie till the expiration of five months, Musaen v. Pricey 4 
Batty 147; Lee v. Eisdony 2 Marshy 495; for tf bv a contract 
it is agreed that a bill at a certain date shall be ffiven, it 
operates as a giving of credit ; and although no bill snould be 
Riven the seller cannot sue ihe purchaser for goods sold and 
delivered before the period when the bill, if ffiven, would 
have become due. AfussenY, Pricoy supra. So when goods are 
Bold at six months' credit, payment to be then made by a 
bill at two or three months, at the purchaser's option ; this 
u in efiect a nine months' credit. Helps v. JrinUrbottomy 
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%2 B. i Ad.y 431 ; Price ▼. Nmm^ 6 Taunt.y 838. And 
where goods were sold and work done, the price of which 
amounted to £244, upon an agreement that £30 should he 
paid in ready money, and the residue hy hills of £30 each^ 
payahle in succession every three months, it was held that 
until the expiration of the period at which the last hill 
would hecome due, the yendor could not recover in an 
action for goods sold and delivered, and work done, any 
part of his claim, although the defendant had omitted to 
pay the £30, or to give the hills, Paul v. Dod^ 15 L, t/*., 
C, P^ 169 ; hut the plaintiff might have framed his plaint 
for hreach of the contract, and recovered damages in that 
way. But when goods were sold at three months credit, 
the vendor agreeing to take the vendee's hill at three 
months' date, at the end of the first three months if he 
wished for further time; and the vendee at the end of three 
months did not give such hill. Lord Ellenhorough held 
that the vendor might hring an action for goods sold and 
delivered immediatdy, Nickson v. Jepsany 2 Starky 227; 
and where bills given for goods are disnonoured the vendor 
may sue for the price immediately, HickUng v. Harde^^ 
7 Taunt,y 312, provided the hills are in the hands of the 
seller, for if they are in the hands of third persons, that is 
a defence to the action, for the defendant nu^ he called 
upon by those persons to pav the bills. Kearalcbke v. 
Morgany 5 T, ic., 513; Burden v. HaUoUy^ Bing.,466, 
Seeposty Defencey Paymera, 

That the Plaintitf has Partners who ought to have 

JOINED. 

If the phdntiff has one or more partners who had an inte- 
rest in the goods sold and in the value or price sought to be 
recovered, me partners should be joined, although the con- 
tract in point of iact was only made with one; so that if 
any such partner exists who is not joined in the action, the 
plaintiff cannot recover. 

For the evidence which a defendant may give to prove 
the existence of such partnership, see potty Proof of part- 
nenhip where goods supplied to partner. 

When, in order to prove a partnership between Didot 
and FoudrinieTy whose assignees were plaintiffs in the suit, a 
witness was asked by the defendant whether he had not heard 
Foudrinier say, that by a deed between him and Didot, an 
interest belonged to Didot, Abbott, C. J., was of opinion 
that no such question could be asked without the production 
of the instrument, or accounting for the non-production. 
Bhxam v. Elsiey R, S^ M.y 187. But this case appears to be 
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OTerraled by Slatterie v, Pooleyy fi M^S^ FPl, 664, where it 
was decided that parol admissions are evidence against the 
party making them, although they may relate to the con- 
tents of a written instrument. See cdso NewhaU ▼. jBToft, 6 
M. Sf JV.y 662, S. P. Bascoe, Gih edi$.y p. 2. 

It is to be observed, that it is no defence to an action in 
the County Court to say that a defendant has a partner 
who is not joined in the action. Section 68 of the Statute 9 
& 10 Vict., c. 95, enacts that '^ where any plainti£P shall have 
any demand recoTerable under this Act against two or more 
persons jointly answerable, it shall be sufficient if any of 
such persons be served with process and judgment, may be 
obtained and execution issued agunst the person or persons 
so served, notwithstanding that others jomtly liable may 
not have been served or sued, or may not be within the 
jurisdiction of the Court ; and every such person against 
whom judgment shall have been obtained under this Act, 
and who shall have satisfied such judgment, shall be entitled 
to demand and recover in the Coimty Court, under this Act. 
contribution from any other person jointly liable with him. 

Want of Jubisoiction. 

That the cause of action has been divided for the purpose of 
Mnffinff two or more m^.^— Section 58 of the 9 & 10 Vict, 
c. 95, enacts that all pleas of personal actions, where the 
debt or damage claimed is not more than twenty pounds, 
whether on Imlance of account or otherwise, may be holden 
in the Countv Court ; but Section 63 provides that it shall 
not be lawful for any plaintiff to divide any cause of action 
for the purpose of bringing two or more suits in any of the 
said Courts, but any plaintiff havinc^ cause of action for 
more than twenty pounds, for which a plaint might be 
entered under that Act if not more than .twenty poundSi 
may abandon the excess, and thereupon the plaintiff shall, 
on proving his case, recover to an amount not exceeding 
twenty pounds; and the judgment of that Court shall be in 
fdU discharge of all demands in respect of such cause of 
action, and entry of the jud^ent shall be made accordingly. 

What amounts to dividing a cause of action within the 
meaning of the Act is a question of ereat difficulty, and one 
not (yet settled. Where the plaintiff sued the defendants 
who were railway contractors tor articles supplied to work- 
men engaged on the line, and having recovered the sum of 
11/. 5«», proceeded to bring other actions for similar articles 
supplied to other workmen, but under the same identical 
order of the defendants as in the first action, the Court of 
Exchequer granted a rule to shew cause why a writ of pro- 
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hibition should not issue to the Judge of the County Court 
to stay all farther proceedings, and to return into that Court 
the plaint which hJEid been heard, upon the ground that the 
subject-matter of the action was beyond the amount in 
reference to which the County Court had jurisdiction. 
OrUnUy v. Acrcgfdy and another^ Court of Exchequer^ Mi- 
chaelmaa Term^ 1847. The rule has not yet been argued. 

Independendy of the above clause, it is a rule of law that 
a cause of action cannot be split into seyeral portions, for 
the purpoee of commencing suits for each in an inferior 
Courts out to come within that rule the cause of action 
must be one and entire. The King v. the Sheriff of Here- 
fordehire, IB. A AdoL, 672. 

There is no doubt, as well under the 6drd Section as 
under tiie above rule of law, that different contracts, such 
as bills of exchange, or goods supplied under separate and 
independent contracts give the nght to maintain a separate 
action on each, but a difficulty arises in applying the lan- 
guage of the 63rd Section to cases of a running account, 
such as the ordinary supply of goods of the same or difie- 
rent nature by a tradesman to a customer. The question 
arises wheliier a separate action can be maintained for each 
article supplied on a verbal order, or whether in the usual 
case of sending in a bill at the end of the year the whole 
year*s account is to be considered as one cause of action, 
depriving the tradesman of the right to proceed in the 
County Court for the recovery of it, where it exceeds 20^., 
unless he abandons the excess. It seems under the old rule 
of law that the plaintiff might bring an action in the 
County Court for goods supplied during any part of the 
year or on an^ particular day, without oeing deprived of 
the right to brmg one or more other actions for goods sub- 
sequently delivered, tdthough the right to sue for such sub- 
sequent goods had accrued at the time of the commence- 
ment of the first action. A carrier had conveyed goods for 
the defendant, and the carriage amounted to 1/. 4«., and in 
about a month afterwards he carried more goods for the 
defendant^ and the carriage upon that occasion also amounted 
to 1/. 4^., and for these sums respectively he commenced two 
suits in the County Court. It was held that the plaintiff 
was at liberty to bring the two actions. Lord Tenterden, 
C. J., said, ^^ I am of opinion that this case does not come 
within the rule of law, which prohibits the splitting of a 
course of action into several portions for the purpose oi 
commencing suits for each in an inferior Court: to be sc^ 
the cause of action must be one and entire. But, in this 
case, the two items of 1/. 4^. each are perfectiy distinct 
debts^ the one having no connexion with tne other« When 



the defendant incurred the debt stated in the first item, the 
plaintiff mi^ht have sued him for it in the County Court, 
and his having incurred another and distinct debt with the 

Slaintiff afterwards should not, I think, have the effect of 
epriving the plaintiff of his remedy in the County Court 
for the £st debt ; and if he may stiU have that remedy for 
the first debt he has it, of course for the second also." 
7%e King v. the Sheriff of Herefordshire^ I B.S^ AM., 672. 
Bj analogy it would appear from this case that a tntdes- 
man, a tailor, for instance, making and delivering goods at 
intervals in the course of the year, would have been at 
Hberty at common law to bring separate actions in the old 
County Court for each article so supplied, the whole year's 
delivery not bein^ merely one entire contract but several. 

The 6drd section of the 9 and 10 Vict., c. 95, however, 
does not speak of an entire contract, but of a cause of action. 
It seems a fair construction of the clause to hold that 
although the contract may be entire yet if it appears to 
the court that part of a demand which but for the account 
might have been included in the one action in the County 
Court is omitted for the purpose of bringing another action; 
the court has no jurisdiction unless the party suing aban- 
dons the excess. Thus, if a tradesman sues for part only of 
a past year's account amounting to something within 20^ 
in the absence of any explanation when the rest of the 
account is omitted, presumptionjwould be strong that his 
object was to bring a subsequent action for the remainder, 
and therefore he ought to abandon the excess or be non* 
suited. On the other hand, where a tradesman has sent in 
his bill at the end of a year, and the amount still remains 
due at the expiration of me second year, it appears hard to 
prevent his recovering by action the amount of the first 
year's account which is so much over-due without being 
compelled to include the second year's account which has 
just been delivered, and for which he may be willing to 
|ive tune for payment. The mere fact that he has in the 
Bill for the last year included as is the usual custom the 
amount for the year before, ought not to make any differ- 
ence in his right to recover for the former year alone** 

* Connoting decisions have been pronounced by the Judges of the 
County Courts on the 63rd section. Mr. Fahner held, at Bristol, that a 
*boeioa]ier was entitled to sue for 111, 8«., part of his amount, the definid< 
■at being indebted to him in upwards of QOL; for that as every order ht 
■ad deHvery of goods formed a separate cause of action, a trader might 
dindo his demand into as many parts as there were causes of action. 
Mr. Hoy Ian, at Westminster, says, '* In die case of a shoemaker or tailor, 
where np stipulation is made as to cash payments, an implied under- 
itsoding, founded on the general custom in Westminster, would be 
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The purpose of the plaintiff is to be gathered from the par- 
ticular circumstances of each cajse. 

The defendant may prove the fact that the plaintiff has 
divided his cause of action for the purpose of bringing it 
within the jurisdiction of the courts in the same way he 
can prove any other ground of defence, by the admission 
and cross-examination of the plaintiff and nis witnesses, or 
by adducing evidence himself. If the Judge holds f and it 
is a point peculiarly for the Judge and not a jury to aedde) 
that the plaintiff has divided his cause of action within the 
meaning of the 6drd section, the plaintiff must elect either 
to be nonsuited or to abandon the remainder of his cause of 
action exceeding 20/. It seems to be sufficient if the plain- 
tiff (U the trud abandons the excess, and it is not necessary 
that notice should be given in the summons or otherwise of 
his intention. 

As section 58 gives the court jurisdiction in actions to 
recover sums not exceeding 20/., whether on balance of 
account or otherwise, it is inunaterial that the amount 
originally due exceeded 20iL, if by credit given for pay- 
ments on account or for a cross-demand of the defenoant, 
it is reduced to 20/. 

That the defendcmt loaa not rendent, end thai the eame of 
fiction did not ctrise toithin the district,'} — ^The 9 and 10 Vict, 
c, 95, B. 60, enacts that the sunmions *^ may issue in any 
dbtrict in which the defendant, or one of the defendants, 
shall dwell or carry on his business at the time of the 
action brought ; or by leave of the court for the district in 
which the defendant or one of the defendants shall have 
dwelt or carried on his business, at some time within six 

fhat the tradesman's bill was payable at Christmas. The bill was sent in 
at Christmas, and although it maj contain twenty different items of the 
value of 61, each (each item having been delivered separatdy in the 
course of the year), I never could consider such a biU as fairly divisible 
into fire, any more than into twenty separate causes of action ; and I 
should certainly hold it to be beyond the jurisdiction of this Court.' — 
T?ie County CourU Chronicle, p. 37; Law Timet, vol. 8. pp. 206, 383. 
Mr. Gale, at Southampton, subsequently, says, " In the ordinary case ef 
the delivery of goods by a tradesman to his customer, each order and 
delivery would create a separate cause of action. There might, however, 
be circumstances which would prevent the several deliveries giving birth 
to more than one cause of action, if it were expressly agreed, or an i^iree- 
ment could be implied from circumstances, that these were all to be paid 
for together at some fixed period. In such a case, the tradesman could 
not sue for the price of any portion -of the goods until that period was 
passed. The mere tact of including the items of the several deliveriea in 
one bill would not have the ^eot of merging several causes into one, if 
there was no precedent agreement on the nilgect." — County Courtt 
Chronicle, p. 66. 
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calendar months next before the time of the action brotght, 
or in which the cause of action arose, snch sammons may 
issue in either of such last-mentioned Courts/' 

To deprive the Court of jurisdiction, under this section, 
the defendant muM neither have dwelt or carried on his 
business in the district, at the time, or within six months, 
of the commencement of the action ; and the cause of 
action must have arisen out of the district. 

As to what is dwelling, or carrying on business, see 
Motelq^s Treatise on the VowOy Courts^ pp. 149, 159 ; and 
as to when a cause of action shall be said to arise within a 
given district, and also as to the definition of district, vide 
•MA, pp. 184, 175. 

It may be observed that the defendant would not in 

feneral he bound to prove the boundaries of the district. 
f the name and parish of the places in question appear, 
the Court will take notice, or mquire whether they are 
vithin the district. 

Privilege. — **No privilege, except as hereinafter excepted, 
shall be allowed to any person to exempt him from the 
jurisdiction of any Court nolden under this Act," 9 & 10 . 
Vict., c. 95, sec. 67. 

** Provided always, and be it enacted, that nothing in 
this Act contained shall be construed to alter or affect the 
rights or privileges of the chancellor, masters, and scholars 
of the universities of Oxford or Cambridge respectively, as 
by law proposed, or the jurisdiction of the courts oi the 
chancellors or vice chancellors of the said universities, as 
holden under the respective charters of the said universities, 
or otherwise." Ibia.^ sec. 140. 

Under this last section, a defendant may prove that he 
is a member of either of the above univenaties, in red- 
dence, which entitles him to the privilege of being sued in 
the University Court, wheresoever the cause of action may 
have arisen. Tlie fact that Utie plaintiff \r a member of one 
of the universities, does not take away the jurisdiction of 
the County Court, and it seems that unless the defendant 
(or the authorities of the universities), avails himself of 
the privilege, the action may be proceeded with in the 
County Court; see further as to the privileges of the 
tiniversities, MoseU^s County Courts^ p. 161. 

It has been contended that the 67th section of the 
County Courts' Act, above cited, does not take away the 
privilege of attomies to be sued in the superior oourts, but 
there appears to be no substantial reason for so limitine the 
force ot the express language of the section. A rule lor a 

D 
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prohibitioii, hawewat, on this ground, has been granted by 
the Conri of (^neen's Bench. 

Title, Sfc^ in disptite.}— The defence that the title to any 
ooipoieal or inc or p oi eafhereditamente^ or to any toll, fiiir, 
maikety or fhmchiae, is in qneetion, or the ndidity of any 
deTiee, be^nesty or limitation, nnder any will or 8ettlement» 
may be diapnted, can seldom if erer aiiae in an action for 
eoods sold and deliyered, and, therefofe, will more properly 
be oonsidefed in another part of the work. 

In Gondnsion, it may lie obeerred that all objectionB of 
whaterer natnie by a defendant to the jorisdiction of the 
Connty Conrt, should be made at the earliest opportonity, 
and before the defendant discloees any other aefence he 
may haye to the acti<m, for the indge of the County Conrt 
might possibly, in analogy with the law of the superior 
oomis, hold that any delay, or the setting up any other 
ground of defence, operates as a waiyer ot tne technieal 
objection of the want of jurisdiction, although it is difficult 
to see by what means the mere omission or negligence of 
the defendant can operate to giye the Conrt a jurisdiction 
which the statute depriyes it H. 

Defences admitting the existence of a claim originally, 
but assertfaig that it has been satisfied or discharged by 
the act of m^ parties, or by operation of law. 



Of those defences which admit that the goods were sold 
and deliyered, as alleged by the plaintiff, but deny his 
right to maintain an action, the most simple and obyious 
one Ib that the defendant has already paid the amount 
due. 

Payment may be inferred from the circnmstances of the 
case, or may be proved by eyidence of express paymente^ 
receipts, &c.; thus a debt may be presumed to be satisfied 
from mere lapse of time. 

Where the demand was for the proceeds of milk sold 
daily to customers by the defendant^ as agent to the plain- 
tiff, and it appeared that the course of doling was for the 
defendant to pay the plaintiff eyeiy day the money which 
she had received, without any written voucher passing, it 
was ruled that it was to be presumed that the defendant 
had in &ct accounted, and that the ontu of proving the 
contrary lay on the pluntiff, Evans v. Birchy 3 Camp^ 10. 
So when goods have been consigned to an agent to sdl on 
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oommission, it may be presumed^ after a reasonable time 
f e. g. fourteen years) [has elapsed, that he haa accounted. 
Tofium Y. Braddidy 1 Tamt.y 672. 

A payment may be in goods as well as in money, as for 
instance, if a partv deliyers goods as for a particular amount, 
together with a balance in money, then the goods would 
dearly be delivered as a payment i>ro tanto; whether they 
were so deliyered is a question of fact for the jury. 

In actions in the County Court, the question whether 
goods deliyered to the plaintiff by the defendant are to be 
considered as payment^ or only as matter of se^ffy may be 
material, inasmuch as in the latter case the defendant to 
give the facts in eyidence, must give notice of the defence 
of set-off, which is unnecessary if the facts constitute pc^ 
rneiU, It is obvious that in general the delivery of goods 
by the defendant is matter of set-off, as constituUng a cross 
demand. See potty Set^, 

In law, the actual payment of a smaller sum cannot 
be deemed satis&ction of a laiger demand, although the 
creditors agree to receive the smaller sum in full dis- 
chaige of the whole demand, and give a receipt accor- 
dingly, J>own v. Hatchery 10 A, j; J?., 121 ; but a judge of 
the County Court would probably be justified in consider- 
ing such a payment and receipt as a settlement of the daim, 
and adjudicate accordingly. See pogt^ OmpodtUm with 
Creditors, 

An authority given by the defendant to the plaintiff, to 
collect and receive debts due to the former, and to pay him- 
self out of the amount, cannot be set up as a payment or 
fiatisfiaction of the debt, so as to prevent the plaintiff re* 
covering, even although the defendant allege that the 
plaintiff had the opportunity of receiving a greater sum 
than was due to him, and that the amount was not received, 
and was lost by l^e defendant, owing to the plaintiff's 
negligence and (k&ult. Qifford v. WmiUxkery 13 L, •/'., Q. 
By 326. 

Cheyuer^ — ^Where the debtor has given the creditor a 
cheque on his, the debtor's banker, for the amount of the 
deb^ the creditor is to be considered as taking the cheque 
rather on account of, tJian in satisfaction of the debt, which 
he is at liberty to proceed for, as if no cheque was given, in 
the event of the latter being dishonoured. Unless by an 
express agreement, a creditor who takes a cheque cannot be 
said to take it as cash, and to run all risks of its being paid 
or not. Still, however, the taking a cheque for a debt is 
a primd facie or presumptive discharge, or payment of 
the demand, m» per Coleridge^ J. O0ord v. Whittaiery 

d2 
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13 L. «/*., Q. B,, p. 326, which presumption lies on the 
creditor to rebut. 

It would be unreasonable to call upon a defendant to 
prove payment of a cheque he has given to the plaintifiP, 
when that cheque may not have been presented, but may 
be in the hands of a third penalty to whom the plaintiff 
has delivered it, and which when presented the' defendant 
may be called on to meet. See Pearce v. DamSy 1 M»S^ 
Rob., 365. 

If therefore the defendant ptoves, or the plaintiff admits, 
the acceptance of the cheque, the latter to entitle himself 
to sue should show {hat the cheque was presented and 
dishonoured. 

The defendant must show that the plaintiff received, or 
ae^eed to receive, the cheque on account of the debt. If 
the plaintiff took it from the hands of the defendant, and 
that transaction is shown to be connected with the debt 
sued for, the necessary proof is established at once, but 
where a debtor sends a cheque by letter without any pre- 
vious arrangement with the creditor, the latter of course 
is not bound to receive it. If, however, he keeps it without 
offering to return it, or informing the debtor that he de- 
clines taking it, it is to be presumed that he agreed to take 
it on account of the debt, and he cannot sue for the debt 
until he has presented the cheque, and it is dishonoured. 
Where a debtor sent his creditor a cheque, on the 7th of 
November, the cheque stating that ii| was balance aceounty 
and he heard nothing until this 13th, when he received a 
letter from the creditor's attorney, stating, that as the 
debtor had not sent the amount, as requested in a letter of 
the 6th, he had issued a writ, and adding, *' the check you 
sent to Messrs. Hough is ready to be returned;" it was 
held that this cheque could not be considered as pa3rment, 
for being conditional the creditor might be prejudiced by 
using a cheque which stated that it was the balance of 
account. Hotiffh v. ^ay, 4A»S^E»y 954. 

If the paintiff shows that the cheque was presented and 
dishonoured, he is at liberty to bring an action for the ori- 
ginal debt, or upon the cheque, see post, Actions on Cheques, 
and therefore proof that the cheque waJs presented and dis- 
honoured, is an answer to the defendant's proof of the 
delivery of the cheque. 

In order to entitle the plaintiff to recover against the 
drawer of a check, either by an action on the cheque or on 
the original contract for the goods sold (which latter course 
we are now supposing him to adopt), he is not obliged to 
present the check immediately, unless where it is dis- 
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honomed on account of the insolyency or l»nkniptcy of 
the bank upon which it is drawn. Therefore, where a 
cheque was drawn and delivered on the 13th of June, and 
was refdaed payment on the 28th, in consequence of instruc- 
tions given to the bankers by the maker, it was held that 
the payer of the cheque- was entitled to sue the maker, 
PaUetony «/'., remarking that it would be carrying the doc- 
trine of presentment within a reasonable time, very far, if 
the drawer of a cheque mio^ht, by reason of its not beinff 

S resented within a reasonable time, go to his bankers, ana 
irect them not to pay it; and that as against the drawer 
himself, there is notmng unreasonable in keeping a cheque for 
any time short of six years. EMneon v. HawkeffHrdy 15 
L J^ Q, B.y a77,andeee Serle v. Norton, 2M,Sf Rob.^ 401. 
If, however, the bankers refuse to pay on the ground of the 
staleness of the cheque (it being understood as a rule of 
business with regular bankers not to pay old cheques with- 
out inquiry), and the holder were to commence an action 
against the drawer without giving him an opportunity of 
authorizing his bankers still to pay the cheque, the plaintifF 
would probahly fiiil on the averment of due presentment of 
the cheque, and the non-presentment in a reasonable time 
might under such circumstances support the defence of 
payment of the original debt by the cneque. See note (a\ 

When the cheque has been dishonoured by reason of the 
inaolvency or bankruptcy of the bankers, between the 
delivery and presentment of tiie cheque, the plaintiff cannot 
Kcover either upon the cheque or upon the original debt, 
unless the cheque was presented for payment either on the 
same day or the dav after it was received from the drawer. 
If he retains the cheque for a longer period he is guilty of 
laches, and it makes no difference whether he has handed 
the cheque over to a third party, for as against the drawer, it 
must in the case of the bimk's insolvency, be presented by 
the holder within the above lime. 

Where the creditor receives from his debtor a cheque 
drawn by a third party, it must, in order to render the 
debtor liable in case of non-payment of the cheque, be pre- 
sented the same or .the next day, and notice of the dishonour 
given to the debtor, to render the latter liable upon the 
cheque or for the original debt, at least if the cheque were 
deUvered to the creditor on the day of its date. See Actions 
^ Chequee^ poet. 

Aa to the effect of any arrangement between the bankers 
<Uid the payee, ace post. Payment by and to Third Par- 
ties* 
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BUI cf eackange or promistofy note,'] It la a good defienoe 
that the plaintiff has taken on account of the debt, a bill of 
exchange or promisaoiy note, accepted, made, or indorsed 
by the debtor for the amonnt due, payable to the creditor 
himself, or to a third party. This defence is not foun<ted 
on the notion that the bill or note operates as an absolute 
payment or extinguishment of the original debt, or changes 
its nature; for the right to sue upon the original demand, 
without resorting to the bill or note, reriTes on the die* 
honour of the instrument. Chit(y on Contraeta^ Qrd ediU*^ 
p. 767. 

Until the bill or norte has been dishonoured, the remedy 
for the debt is twpended^ whether the instrument were 
payable to the creditor only, or be payable to him or order; 
nor is it materiid that the creditor has not indorsed it to a 
third party. 

As the taking a bill for a debt is a prmd facie or pr^ 
mmpHffe discharge or payment of the demand, it lies upon 
the plaintiff to rebut the inference by proof that the oiU 
or note was not paid or dishonoured. Where, however, the 
note or bill is that of a third party, it seems the onus of 

Sroof that it was paid or was not presented, lies on the 
efendant. Bcbaon v. Oliver, 16 L. J.^Q, B^ 497. 
If the defendant were the acceptor of the bill, or maker 
of the note, he is not in genersd entitled to haye it pre- 
sented to him for payment (iee Aetionslon Bills^ ^., po8lX 
yet if it appears that it was given on account of the debt, tm 
plaintiff must produce it to shew that it has not been paid, 
and is not held by a third person. It is sufficient if the 
plaintiff has it to produce at the trial, and it is immaterial 
that at the time of the commencement of the action it was 
in the hands of a third party, who delivered it to the plain- 
tiff, unless the third party held it for value. Baraon y. 
HaUoUy 4 Bing.^ 454. 
If the plaintiff has taken the bill or note of a third 

Serson, and the defendant was the drawer, payer, or in- 
orser of it, he is entitled to a regular presentment for my- 
ment and due notice of dishonour, and tf the plaintiff or 
holder be guilty of Uichea or neglect in regard to such pre- 
sentment or notice, so that the defendant is exonerated from 
liability on the instrument; then he becomes equally re- 
lieved firom responsibility for the original debt ; for if a 
person ^ves another a promissory note made by another 
party, either payable on demand or not, it is incumbent on 
the person who takes the note to be careful and present it 
in due time to the maker; but when the makers of bank 
notes were bankrupts at the time the defendant delivered 
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thflm to the plaintiff; and they would not hare been paid if 
preaented, but the plaintiff was at the time ignorant of the 
oankniptcyy and within a reasonable time after he learned 
the fact, lie required the defendant to take back the notee 
and pay the money; these lewts were held to be a good 
answer to the allegadon of the deliTeiy of the notes on 
MQOunt and their non«-pre8entation, so as to entitle the 
plaintiff to sue for the original claim for the goods. i2o6» 
MM y. Olker^ 16 L. J*., Q. B^ 437. But if it had appeared 
that he had let a long time elapse, he would have made the 
notes his own by his laches, and his finding out the insol* 
veooy afterwards would not nave helped him. ^ Pattsfony 

If a creditor take from his debtor a bill draium by the 
latter upon a third person, and after the bill has been ac- 
oopted, the creditor aUer the bill in regard to the time of 
payment, he makes the bill his own ; and it opemtes as a 
BBtis&ction of the original debt, although it be dishonoured. 
Aldentm y. LomgdaUy 3 B.SfAd^ 660. But it is otherwise 
where the debtor is the aeeeptor of the bill, since he cannot 
he prejudiced by the alteration. Atkinmm y. Hiawdon, 2 
A. ^ E^ 628. 

But when the debtor is not a party to the bill or note, it 
BMms that he cannot require proof of a itrkt presentment 
of the instrument for payment, or that he had /ormo/ notice 
of dishonour, according to the custom of merchants, and 
<iuuK>t defend eyen where no presentment has been made, 
or notice giyen, if it appear that he was not thereby preju-> 
Jiidiced. Chi^ un Coitraett^ 9rd edU.^ p. 771, and eatet 
CAcrs died. And where a promissory note not payable to 
^ order," and consequently not negotiable, is indorsed by 
a debtor to his creditor on account of a debt, and such note 
is dishonoured by the maker, the right to sue the debtor 
for the original debt reyiyes, though no notice of the dis- 
honour of the note has been giyen to the debtor. Plimley 
▼. fFettUy 2 Soon, 423; 2 Bing., N. CI, 249. 

If the plaintiff lo96 the bill or note either before or after 
It was due, so that he cannot produce it at the trial, he can 
neither mMnfAJn an action at law against his debtor upon 
the bill or note (eren if the latter were the acceptor or 
P^sr thereof), or for the original debt; proyided the 
iiutrament were at the time of the loss indcraed in Hanky 
or otherwiae negotidMe by mere deliyery, so that the instru- 
ment may possibly get into the hands of a band fide holder, 
^ho ooufd sue the debtor thereon. ChiOy an Contracts, Srd 
f^ P*^70. But when the purchaser of goods accepted a bill 
^wn in fayour of the seller, who lost it before he indorsed 



56 Goods Sold and Delivered — 

it, it was held that this was no defence in an action for the 
yalue of the goods. BoU v. Watsony 4 Bing,^ 273. 

Although the taking a bill or note generally operates in 
the way pointed out, leavin^^ the plaintiff at liberty in the 
event of dishonour or nou-paymenty to proceed upon the 
original debt» on express (tgreemeni^ nevertneless^ by a cre- 
ditor to take a bill or note, or the debtor's acceptance to a 
blank bill of exchange for the amount of his debty as an 
absolute and unconditional payment or extinguishment 
thereof, destroys the right of action for such debt^ and 
leaves the creditor without remedy, except upon the instru- 
ment. Chitty on Contracts^ drd eait^^ 768» and eases there 
eited. 

It seems that on taking from a debtor the bill of a third 
person, the omission to require the debtor's indorsement is 
not of itself sufficient proof that he was not to be liable for 
the precedent debt, if the bill were dishonoured. Ibid; 
and to make out such a defence, it has been held that 
where the plaintiff received a bUl from the defendant, it ia 
not enough that he ought in the ordinary course of dealing 
to have accepted it in dischaige, if he did not in fact do so. 
Hardman v. Bellhouse, 9 M. S^ JV,y 596. 

On the other hand, if the instrument be void on account 
of the insufficiency of the stamp, the creditor may sue for 
his debt, although he has taken a bill or note not due, 
provided no credit were originally agreed upon. Cambridae 
v. AUenbyy 6 B, Sf (7., 385. So, if it be a worthless biU, 
fraudulently passed to him, that is, if the parties thereto 
were at the time persons of no property, and the debtor 
were then aware that the instrument was of no value, and 
was concocted for undue purposes. iStedman v. Cooehy 1 
Esp. B.y8. Chittyon Contracts jQrd edit., 768. ^here 
goods were sold to be paid for by E's bill on P, without 
recourse to the buyer in case of non-payment, and the 
vendee knew the bill to be worth knowing ; it was held 
that the vendor could not sue for the price of the goods, 
but that his remedy was an action of tort. Bead y. fftO^ 
chinson, 3 Camp., 352. 

In the case of payment by bank notes, if the creditor 
takes provincial or country bank notes for his debt, and 
the bankers have failed, he may return Uie notes to the 
debtor within a reasonable time, instead of presenting them, 
Rogers v. Lamfordy 1 C. S^ M.y 627» If a payment be 
made in forged bank of England notes, the creditor may 
treat them as a nullity, and sue his debtor for the demand. 
Chitty on Contracts, Qrd edit., p. 751. 
Payment —through the post.j—When a creditor directo his 
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debtor to tranBmit money by^ the post, and it is lost, the 
creditor must bear the loss, if tlie letter was properly di- 
rected. Warwkke y. NoakeSy Peakey 67; Walter v. Haynes, 
Ry. j- M,y 149; and where no directions are given about the 
mode of remittance, yet, if done inr the nsnsJ way of trans- 
acting business, it seems that the debtor is discharged. Per 
Lord Eenyony C, «/l, ibid. It has been ruled that if the 
letter is delivered to the bellman in the street, and is lost, 
it is no payment. HawHns y. Butty Peake, 186. But this 
decision appears to be at yarianoe with P€U!k y. Alexander, 
^ Moore S.y 709. Boacoey Qth e<Ui.y S24. 

Pajmext to tkirdparty.'] — It is not always necessary to 
prove payment to the plaintiff himself. Payment to an 
agent, authorized to receive jiayments in the ordinary 
couise of business, although he oe known to be only an 
^nt, binds the principal, if such payment be made before 
toe principal requires payment to hmiself only. Chitty on 
CottiraetSy &rd eem., p. 744. It is not necessary to prove 
that the agent pud the money to his principal. Oooaland 
y» Blewiihy 1 Gamp.y 477 ; CfoatesY. LeweSy id,y4U; Owen 
▼. Barrowy 1 N. it., 101. 

The agent inav be authorised to receive tlie money either 
by the express direction of the plaintiff, or by implication 
of law arising from the situation which he fills. Thus, 
payment to the plaintiff's attorney employed to obtain the 
debt, is as effectual as if made to tlie plaintiff himself; 
Powell v. LiUley 1 Bla. B^.y 8 ; but not to his derk, who 
shows no other authority than his master's order to receive 
it. Per Lord KenyoUy C J.y Coore v. OaHatoayy 1 Esp*y 115. 
So payment to the attorney's a^ent who was employed by 
such attorney to sue the defendant, is no payment to the 
plaintiff. Yaies v. Preckle^ony 9 Fes., 284. But payment 
to a person found in a merchant's counting-house, and ap- 
P^arin^ to be entrustecl with the conduct of the business 
there, is a good payment to the merchant, though the per- 
son was in iiewst never employed by him. Barrett v. Dearey 
M. Sf M.y 200; and eee Wilmott v. SmUhy tJ., 288. Little- 
oale, J.y expressed an opinion that an agent employed to 
^U has no authority, as such, to receive payment. Mynn v. 
*[o/i/e, \M,^ Bob.y 326 ; and see Jackeon v. Jaccby 3 Bing. 
N. C.y 869 ; Boscoey Gth edit., p. 823. 

In some cases the debt is in law paid or extinguished by 
the creditor's express order upon his debtor to pay the 
nioney to a thira person, to whom such creditor was in- 
debted. Clearly tne debt is absolutely dischaiged, if the 
order be acted upon, and the third party receive the amount 
^^ pursuance thereof; and the creditor cannot rescind the 

d3 



58 Goods Sold and Ddvuered — 

order after the debtor has pledged himself to the third per- 
son, with the concurrence of the creditor, to obey^it. In 
such case, the right of the third party to receiye the mone^ 
from the debtor is complete, and consequentlj the debt is 
extingaLshed as against tiie creditor. VhU^ on dmtraeUj 
Qrd Mit.j p. 7fil. 

If a creditor refer a third person to his debtor for pay- 
menty intending the third person to take payment in money, 
and tJie latter, instead of taking payment in money, takes 
payment in any other way, as oy a bill, he does it at his 
peril. Per Bayley^ J^ t^nith v. Ferrand^ 7 B.Sf C^ 24 ; 
out the taking a cheque payable immediately, instead of 
cash from the debtor's agent, does not discharge the debtor 
if the cheque be dishonoured, although the agent fail with 
funds of &e debtor in his hands; Eoerrett v. Collins^ 2 
Caimp.y 516. 

An actual transfer of the amount of a debt in a banker's 
books from the account of a debtor to that of the creditor, 
with the assent of both, is equivalent to a payment. The 
plaintiff and defendant each kept an account with a banker 
at M. In October the plaintiff desired the d^endant to pay 
in to his account a sum due to him for rent. The defend- 
ant wrote to the plaintiff, stating that he had caused the 
amount to be transferred to his account, and the plaintiff 
sent him a receipt by return of post. The sum, howevw, 
was not actually transferred until the 8th of December. 
On the 9th notice of the transfer was sent to the plaintiff 
by post, which did not reach him till the 11th. On the 
10th the banker stopped payment It was held that the 
transfer was equiyalent to payment. Eyle9 v. £7/w, 4 Bin^^ 
112. 

The defendant who had ordered goods for ready money, 
paid for them by returning to the yendor's agent a du- 
nonoured bill, accepted by the vendor; at first the B^eat 
declined to take the bill as payment, but having taken it to 
the vendor, who kept it, it was held that this was equiva- 
lent to payment, no fraud being proved. JUayer y. JVikw, 
1 Bin^.y 311. 

In general only a moru^ payment binds the principal, 
so that he is not affected by a set-off which the vendee may 
have against the agent— «ee posi^ Set-<^; and although a 
traveller who receives orders for goods from his employer's 
customer in the country, is authorised to receive payment 
for them in moneg^y he lias not power to receive payment in 
other ffoods, or by bill ; Howard v. Chapman^ 4 C7. ^ P., 
508; ^kea v. Gile8y 6 M, S^ W,^ 645; unless it were custo- 
mary to settle by bill, Ward v. EoanA^ 2 Lord Rajfrnwdy 



92B; €md 989 OhU^ on CtmhrticU^ BrdedU.^ p. 746. But 
there may be a payment to the creditor througn his agent, 
by the debtor's giving the agent credit in account for the 
amount due, at least where a custom can be shown to accept 
such credits as payments, as is the case between brokers 
and underwriters. JStewari v. Aherdein^ 4M.^ W.^ 211. 

That the defendant has paid the amount to a third person 
entitled to reoeiTe it, is sometimes a d^enoe, although such 
third person is not authorised by the plaintiff. 

Where the defendant alleged that the goods sold to him 
were the property of a deceased person, that the plaintiff at 
the time of sale represented himself to be the executor, and 
that subeequently the administrator claimed the amount, to 
whom the defendant paid it, this was held to be a good 
defence. AUm v. JScgmhmt, 13 Z. J. JBv., p. 316. 

Pd^^iiMfrt to <me of teveral p2atii<tj^.]^Payment to one 
partner is parent to ^1, and a receipt by one is primd facie 
aridenoe against all; but if one of seyeral plaintifis, ora 
nominal plaintiff suing for another person beneficiallv inte- 
'aated, fraudulently and and by collusion with the defend- 
ant give him a receipt for the debt, without any money or 
other consideration passing between them, the ]flaintiff may 
shew the drcumstanoes oi fraud under which it was given. 
farrar v. Hutchinson, 9 A. tRj 641. 

^^S^ment iy third party,'}'^ a stranffor out of his own 
monies pay a creditor purt of his demand, under an express 
agreement that it shall be received in full satbfaction of all 
^^Jahns on the debtor, the creditor cannot afterwards main- 
tain an action for the remainder of his demand; as this 
wonld be a fraud on the third person, who diachaiged part 
of the debt under the impression that he thereby released 
we debtor from the residue. See Lowia v. Jones, 4 ^, & C, 
^ 614. See ante, p. 51, as to orders and cheques on 
wild party. 

'ApfUcaiUm of pajfwimU»J\ — ^Where the fact of a payment 
<n a sum of money can be proved or is admitted, tne ques- 
^<ni between the parties often is as to whether the sum so 
Nd was paid or received on account of the particular 
demand sought to be recovered by the plaintiff. 

In genenu, the party who pays money has a right to 
dii^ the application of it; but where money is paid to a 
^editor generally, without any specific appropriation by 
toe party paying, and the creditor has several demands 
^Qst the piurty paying, he may apply the money paid to 
which of those demands he pleases. MaU v. Wooi, 14 EaH, 
^ (N.) The creditor need not apply it to any particular 
demand at the moment of payment, but has a right to make 
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the application at a sabsequent period ; nor will an entry 
in his books, applying it to a p^^cular demand, but not 
communicated to the party paying, preclude him from ap- 
plying it afterwards to another demand. Simscn v. Ingham, 
2 B,&; C,y 65. See also Qrigg v. (kcks^ 4 Simons^ 438. It 
has been decided that the creditor may apply the payment 
to the discharge of a prior purely equitable demand, and 
sue his debtor at law for the subsequent legal debt; Bo" 
sanquet v. Wray, 6 Taunt^ 6ffI;lnaMe Birch v. TebbuU^ 2 
Stack.y 74; but a general payment must be applied to a 
prior legal, and not to a subsequent equitable demand; 
Ooddara v. Hodges^ \ C. S^ 3f ., 33. The creditor may ap- 
ply a payment to a debt barred by the Statute of Limita- 
tions; though such payment will not take the whole debt 
out of the Statute. MiUe y. Fowies^ 6 Bing. N. 0.^465; 
Eascoej Gth edit,^ p. 324. 

But if at the time the debtor makes tlie payment he 
declare that it is specifically made in discharge or part 
liquidation of a particular account^ or the circumstances 
show or raise an inference that such was his intention, 
the creditor is bound thereby, and cannot ascribe it to 
his other demand. It is not essential that there should 
haye been an express declaration by the debtor at the time 
of payment to which of the two accounts he intends the 
payment to be made. The creditor's right of election may 
be obyiated, if it can be clearly collected from oUier circum- 
stances than an express declaration, that the debtor intended 
at the time of payment to appropriate it to a specific ac- 
count. Chif^ on Contracts^ Qrd edit,, p. 753. And if a 
debtor, at the time of making a payment^ make an entry in 
a book, stating such payment to be on a particular account, 
and show such entry to the creditor that would be eyidence 
of an appropriation by the debtor. Frazer y. Bv/nn^ 8 C. 
4 P., 764. 

There are cases in which, although the payment be 
general, the creditor is hot allowed to ascribe his receipt of 
the money to which account he pleases, and where pay- 
ments are made upon one entire account, or on separate 
accounts treated as one entire account by both parties, 
they are to be considered as payments in discharge of the 
earlier items. Per Bayley J. Bodenham y. Purchas^ 2. B* 
5f Aid. This rule is not, howeyer, conclusiye, but is only 
eyidence of an appropriation. By Denman^ (7. «/*., Wtlsony 
y. Hirst, 4 -5. <Sp Aid., 766. 

When A has a demand against B as executor, and also 
another demand against him in his own right, and B makes 
a general payment, A cannot apply it to the former demand; 
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but wheEre the party payinff is indebted to the party receiv- 
ing for a sum due nrom nis wife before she was married, 
and also on another demand, the party receiving may ^ply 
the money to the first demand. Oiddard v. Gup, 2 iS^,^ 
1194. Where there are two demands, one Iqral and the 
other illegal, and a general payment is made, we law will 
apply it to the discharge of the legal demand. Wright v. 
Lmng^ S B. ^ C^ 166. But where one of the demands is 
for spirituous liquors supplied in quantities not amounting 
to 20s. at a time, vide ante, p 41; the party receiving the 
money may apply it to that demand ; tne Statute 24 Geo. 
II., c. 40, only preventing the seller from maintaining an 
action. Cruicishanis v Icom, I M, S^ Bab.y 100. And in 
such a case the creditor may apply the payment to the 
demand for spirituous liquors, although his particulars 
daim the whole demand, and he may make the appropri- 
ation at any time before the matter comes before tne jury. 
PkUpoU V. JbfiM, 2 A. 6; E.y 41. 

In some instances besides those above-mentioned, the law 
will direct the application of money paid generally. Thus, 
where one of several partners dies, and the partnership is in 
debt, and the surviving partners continue their deedings 
with a particular creditor, and the latter joins the trans- 
actions of the old and new firm in one entire account, the 
payments made from time to time by the surviving part- 
ners must be iq>plied to the old debt. Per Bayky, J^ Smaon 
V. Imgham, %B.^ 0.^12% Brooke v. Bnderfy^^Z B. i; B.y 71. 
So |Miyments by a debtor to surviving partners from time 
to time upon one general account, including an old debt 
due to the former firm, are to be applied in me first place 
to such old debt. Bodenham v. PurckaSy 2 B> S^ Ald,y 39. 
But where the old debt is not brought into the new account, 
general payments on the new account are not to be consi- 
dered as made in discharge of the old debt. tS^mson v. 
Inghamy 2 B, ^ C7., 66. And where there are distinct 
demandis, one against persons in partnership, and another 
against one only of tiie partners, the creditor is not at 
liberty to apply it to the debt of the individual. I%ompson 
V. Broumy Moo. ^ 3#., 40; BoK09y Qth edit.y p. 824. 

Proof of p(i^fment,']-^ThB foregoing fiicts constituting pay- 
ment are so various as to render it desirable to state the 
mode of proof applicable to each class of facts. 

Where the payments were made in cash to the plaintiff, 
the party making them should be called. If the defendant 
himself was the person, he (see ante, JEvideneefor the Plaintiff) 
may give evidence of the fact, but in all cases where he is 
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a witnesB it will be deniaUt to gm some oonfimiatoiy 
evidence. 

Eeeeipt8,y-Ii the plaintiff gare a receipt for the money 
the proof of his handwriting will be sufficient without 
actual proof of the payment, hut parol (or rerbal) evidence 
of the pavment by any one who saw the money paid mt^ 
be given in addition or instead. Bamb&ri v. Oohenj 4 &p»^ 
213 ; for where a writing is not the &ct itself to be proved, 
and not made an appropriate instrument of evidence by 
private compact, nor required by law, there is no reason 
why it should exclude oral or other evidence. It often 
happens that an oral communication is accompanied by one 
in writing to the same effect, yet the oral communication 
may be received, provided it be adduced, not to prove the 
contents of the writing and in substitution of it, but as 
independent evidence. It is on this ffround that the pay- 
ment of money may be proved by onu evidence, though a 
receipt be taken. PhiUipB^ M etfo., vol. L, p., 428. Where 
a receipt was, in fact, given, it should be produced, other, 
wise oDservations may be made by the opposite party on 
the £Gu;t of its being withheld ; and of course the eonUnU 
of the receipt, t . e., wliat is stated in the receipt cannot 
be proved, except by production of the receipt itself. See 
arOey EMmcefor the Plaint^. 

In general, a receipt not under seal is only Aprimdfaeie 
acknowledgement that the money has been paid, aad there- 
fore may he contradicted or explamed. bfraves v. ir<^, 3 
B, 4 Aa^ 318. A receipt for money is an admission of 
^reat weight against a paity, but not conclusive ; and there 
IS no le^ objection to his shewing, if he can, that the 
money was not received, or that he save the receipt under 
a misrepresentation. PhiUips, M eaU^ voL i., p. 368. It 
was however held, both by Lords Kenyon and Ellenborough, 
that a receipt in full of all demand^ given with a know- 
ledge of all the circumstances, is conclusive, though there 
was no payment in fact. BriHow v. Ea^man^ 1 Esp., 172; 
Alner v. Oeormy 1 0(mp.j 392. Roecoe, Gth edit., p. 39. 

Sicunp on Reoriptt.] — The receipt, if produced, must be 
properly stamped. The schedule to the Stamp Act impoe- 
mg the duty on receipts provides, that ^^any note, memo- 
randum^ or writing wnatsoever, given to any person for or 
upon the payment of money, whereby any sum of money, 
debt, or demand, or any part of any debt or demand therem 
specified, and amounting to two pounds or upwards, shall be 
expressed or acknowledged to have been paid, settled, 
balanced^ or otherwise discharged, or satisfied, or which 
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shall import or mgmfy any such acknowledgment, and 
whether the same shall or shall not be signed with the 
name of any person shall be deemed and taken to be a 
receipt for any sum of money of equal amount with the 
sum, debt, or demand so expressed or acknowledged to have 
been paid, settled, balanced, or otherwise discharged or 
satisfied within the intent and meaning of this scnedule, 
and shall be charged with a duty accordmgly. 

** And any receipt or discharge note, memorandum, or 
writing whatever, ^ven to any person for or upon the pay- 
ment of money which shall contain, import, or signify any 
senend acknowledgment of any debt, account, claim, or 
demand, debts, accounts, claims, or demands, whereof the 
amount shall not be therein spedfied having been paid, 
settled, balanced, or otherwise dischaiged or satisfied, or 
whereby any sum of money therein mentioned shall be 
acknowledged to be received in full, or in dischaige or 
satisfiwtion of any such debt, accoimt, claim, or demand, 
debts, accounts, claims, or demands, and whether the same 
shall or shall not be signed with the name of any person, 
shall be deemed and taken to be a receipt for the sum of 
1000/., or upwards, within the intent and meaning of this 
schedule, and shall be chaiged with the duty of ten shil- 
lings accordingly, 

^And all receipts, dischar^nes, and acknowledgments of 
the description aforesaid, whi^ shall be given for or upon 
payments made by or with any bills of exchange, dntfts, 

Sromissoty notes, or other securities for money, ciiall be 
eemed and ^ taken to be receipts given upon the payment 
of money within the intent and meaning of this schedule." 

Receipts upon bills of exchange, promissory notes, and 
cheques, upon the same being cnily paid ; receipts upon 
bsnk notes, and letters by the Greneral Post acknowledging 
the safe arrival of bills of exchange, notes, or other securi- 
ties for money, are exempt from stamp. 

A bill containing an account of debits and credits and 
hondflde made at one time^ to be delivered to the defendant 
as shewine the balance against him, is inadmissible in evi- 
dence for we defendant as to the payment, without a receipt 
stamp. WiUi€uns v. Smithy 2 B. f B.y 601, 602, note. An 
imstamped receipt, though not of itself admissible in evi- 
dence, may be shown to a witness as a memorandum made 
by him, in order to refresh his memory as to the fact of 
payment in his presence, and it suffices that he swear that 
be has no doubt, from the circtimstance of his having made 
the memorandum, that the money was paid as stated in tlie 



64 Chads Sold and Ddmred — 

memonmdam, althonith lie add that he cannot recollect the 
&ct. 3faugham ▼. Hubbard, BB.^ (7., 14. 

If the ^yment was made by a bill or promiasory note, 
and the instrument is in the plaintiff^ possession, notice 
should be given to him to nroduce it, and if he does Bot 
comply wiw it, the defenaant should be prepared with 
secondary evidence of the fact. 

It has been previouslv stated that it b not necessary for 
the defendant to show that a bill of exchange was paid. If 
it was dishonoured, the plaintiff must proye that fact. 

Where the payment has been .made through the post, 
and it is not necessary to prove the actual receipt of the 
money {ante p. 67), notice should be given to the plain- 
tiff to produce the letter enclosing it Where money has 
been sent in this way, it often happens that there is no way 
of proving the fact but by the evidence of the defendant 
himself, in that case he should endeavour to corroborate 
his testimony by some evidence, such as the posting of the 
letter, &c. 

If the payment was made by a post office order, the post* 
master should be applied to, to obtain proof of the obtaining 
and payment of the order. 

where the nionev is paid to a third party whose duty it 
was to give it to the plaintiff, the deiencuint must prove 
the payment, and that the party was authorized to receive 
it. If the plaintiff in &ct instructed the defendant to pay 
the money in that particular wav, proof of that oraer 
coupled with the payment wUL be sufficient. In the 
absence of such express direction, the general authority of 
the third party as the plaintiff's agent must be proved, but 
if that third party had neither an express or implied 
authority to receive the money, it will be incumbent upon 
the defendant to show the actual receipt of the money by 
the plaintiff. 

It is to be observed that where the plaintiff's particu- 
lars of demand admit a parent, he can recover only the 
amount by which his claims as proved exceed the pay- 
ment. Rowland v. BlaksU^, 1 Q. B. Bq>^ 403 ; Pfiee 
V. Rees^ 11 M, &; FT., 676. Where the particuhm 
claimed a balance of 29/. for goods sold, giving credit 
for 920/. paid; and the plaintiff proved a claim of Q4QL 
for goods sold, and it appeared that 84/. worth of the 
goods had been taken baclc, it was held that the plaintiff 
might turn the balance in his favour by showing that he 
had given credit for 84/., as part of tlie payment. Lamb 
T. MiekUthwaUy 1 Q. B. Rep^ 400. Where the particulars 
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of demand stated the action to be brought **to reooyer the 
sum of 37/m being the balance of the following aocount,*' 
and then followed variona items for goods sold amounting 
to 108Ay but no credit was given in express terms for any 
sums which reduced the 10& to 37/. ; and at the trial the 
plaintiff proved, b v the admission of the defendant that a 
balance of 37^ odd wasdue» and though d^endant proved a 
set-off of bl^ and contended that the set-off was applicable 
to so much of the balance claimed by the particuJars, and 
that therefore the 6/. should be deducted from the 37/.» 
it was held that it was a question for the jury to say 
whether the balance claimed meant a sum, after giving 
credit for the 6/. set-off. Tovmson v. Jaekeon^ 2 Z>. ^X.y 369. 
SMfmiher m this etdject, Moeek^e Ckmnty OourU, p. 313. 

Tender. 

If the defendant has made a legal tender to the plain- 
tiff before the commencement of the action, of the amount 
due, it is a sood defence, upon the principle that the 
defendant has been always ready to penorm entirely the 
contract on which the action is founded, and that he 
did perform it as fiir as he was able, by tendering the 
requisite money, the plaintiff himself precluding a com- 
plete performance by refusing to receive it. Dixon v. 
Clarke^ 16 L. J., C. P., 232. The debt, however, is not 
diflcha^fed or extinguished by such tender and refusal, but 
it ban the claim to damages, and interest for not paying, 
and the costs of the action. As the plaintiff is still entitled 
to the debt, the defendant must be ready at the trial with 
the amount tendered ready to be handed over to the plain- 
tiff, if he admits the tender, or the defendant proves it. In 
either case the defendant wUl be entitled to the costs of the 
action, and the judge will probably order them to be paid 
out of the sum tendered. See 1 Saunders, 33 6, note (2). 

The effect of the tender is to admit a claim by the plain* 
tiff to that amount. It has been doubted whether m an 
action in the superior courts, the plea of a tender of nart of 
ti\e sum chumed in the declaration^ there bein^ only one 
contract proved, admits the contract, but in actions in the 
County Court, where there are no pleadine, it is submitted 
that where the defendant disputes his liabiuty to more than 
a certain part of the sum claimed, and alleges a tender of 
that, the plaintiff, unless he waives lus claim to everything 
bevond tne amount tendered, must prove the contract 
ftltaoQgh it be in its nature entire, as, for example, if the 
goods were delivered under a written contract, he must 
prove the agreement. Indeed, as the defendant i^ not 
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bound to give notice of this defence, it seemi he may call 
npon the plaintiff to prove hie case before he sets up Uiis 
kind of defence. 

Tmder^ in what kind ofmonw.y-By stat. 66 Geo. III., 
& 68, 8. 11, the gold coin of the realm was declared to be 
the only legal tender for ^^ents (except as thereinafter 
prorided), within Gh^eat Britain and Ireland. And by 
sect. 12, no tender of payment of money made in the silrer 
coin of the realm, of any sum exceeding the sum of 40^., at 
one time shall be a legal tender. By stat. 3 & 4 W., IV., e. 
98, 8. 6, however, notes of the Bank of England payaMe to 
the bearer on demand, are made a legal tender for all soma 
above five pounds. 

It seems that a tender in copper is not sufficient, except 
for a fractional part of a shilHnfi:, 1 Bla. Com^ 277. 

A tender of a countir bauK note is good, where the 
creditor objects only to the qtumtwn^ and not to the quality 
of the tender. Polglan v. Oliver j 2 C.Sf t/l, 15 ; £odyer 
▼. Jones, Peake^ 180 (n.) So a tender of a banker^s cheque 
in the like circumstances. Jones v. Artkitr^ 8 DowL 4^2 ; 
Boseoe, 6th edit., p. 831. 

Afnount tendered.y^li is a clear rule that the debtor 
must tender the fhU amount of the debt. A tender of part 
is, in law, a nullitv, a creditor not being bound to accept 
less than the whole of his demand. C%«% <m Gontfxusts, 
Zrdedit., p. 796; Diam v. Clark, 16 Z. J., C. P., 237. 

But the tender may in general be of the debt or -amount 
due to the plaintiff at the time of the tender, so that if the 
original deot has been reduced by payment, or If the 
defendant has a claim of set-off as to part, he may tender 
the balance, and prove at the trial the payment or set-off 
to cover the residue ; and if the claim consists of divers 
distma debts or sums of money, the defendant may make 
a tender of any one of the sums, and it will be an answer 
to the action in respect of the particular debt to which the 
tender related. B€bo. Ah., Tender. 

If a man tenders more than he ought to pay, it is good ; for 
the other ought to accept so much as is due to him. WeMs 
ease, 6 Bep., 115, c. ; liean v. James, 4 B.^ Ad^ 546. But 
it seems tnat such a tender is only good where it is made in 
monies numbered, so that the crSitor may take what is 
due to hinu Therefore a tender of a 61. note, requiring 
change, is not good. Betterbee v. D(Mns, 3 Vamip,, 70; 
BoHnson v. Cook, 6 Taunt., 336 ; Waliins v. Bcl>b, 2 Esp., 
711 ; Bratfy v. Jones, 2 D.S^ B., 305. But if in such case 
the creditor do not object to the tender on that account, but 
merely demand a larger sum, the tender appears to be good. 
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€Ms B, 121. 

Where the defendant laid down a gross sum in coin, and 
desired the plaintiff to tell him what was due, and to take 
principal and interest out of ity this was held good. Befxms 
r. R€es, 6M.S^ W,, 306. 

Where a party has sereral demands for unequal sums 
aeainst several persons, a tender of one sum for the dehts of 
aU, not distii^ishing the claims a«;ainst each, is not a good 
tender of any one of the dehts. ^nmg v. ffarv^y 3 Bing.^ 
304. A tender to one of several partners, including a deht 
doe to the partnership, and also a deht due to uiat one 
partner individually, is a good tender of the partnership 
debt, unless objected to on account of the form of the 
tender. DmuglcM v. Patrick^ S T. B., 683; Boicoe^ Qih 
M.9 P* 331. 

I%e monw muti be aetuaUfy produeedJ^The actual pro* 
dnetion of the money due, in monies nuinhered, is necessary, 
unless the creditor dispenses with the production of it at 
the time, or does anythmg which is equivalent to that. Per 
Lord EUenbwaughy Thomas v. BMnSy 10 Eaeiy 101. The 
mere .refusal to take money is not a sufficient waiver of the 
necessity of showing and actually ofiering it to the creditor, 
for although he might refuse the money at first, yet the 
production of it might induce him to receive it. To super* 
sede the production of, and actual ofier of the money, the 
creditor must expressly say, on being told that the debtor 
liad the money ready, that he need not produce it, or use 
^{uivalent expressions. Chit^ an Ocmtraetay Qrd edU^ p. 
W. 

ThuB^ where the defendant left 10/. with his clerk for 
the plcuntiff, of which the clerk informed the plaintiff 
when he called and demanded a larger sum, and the plain* 
tiff said he would not receive the 10/., nor anything less 
than his whole demand, but the clerk did not offer the 10/., 
this was held to be no tender. Ibid,, and see Dickinson v. 
^^ 4 E^,y 68. But where the defendant went to the 
plaintiff and told him that he had eight jruineas and a half 
^ his pocket, which he had brought for the purpose of 
satisf jonff his demand, but ti^e plaintiff told him ** he need 
not give himself the trouble of offering it^for that he would 
&ot take it," the tender was held to be good. Douglas v. 
^ricky 3 T. B., 684; and see Ifyder v. Toumsend, 7 2>. 4 
^t 119. The agent of the defendant met the plaintiff in 
tile street, and told him that he was come to settle the 
hnsiness between the defendant and him, and that he was 
desired by the defendant to ofier him 4/. ; the plaintiff said 
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he would not take it ; the witness then said he would give 
him the other 10s, out of his own pocket, and run the risk 
of being repaid. He then pulled out his pocket-book, and 
told the plaintiff that if he would go into a neighbouring 
public-house he would pay him, but the plaintiff said he 
would not take it ; this was held to be a good tender of 
4L10S. Beady.Goldinff^2M.^S,fQ6. Where a witness 
stated that the defendant was willing to give the plaintiff 
10/., and that she (the witness) offered to go up stairs^ 
where the monev was, and fetch that sum, but that the 
plaintiff said, " she need not trouble herself, for he could 
not take it," this was held by Best, C. J., to be a good 
tender. Harding v. Dcmes^ 2 (7. ^T ^f 77. 

Where the production was prevented by the creditor 
leaving the room after the debtor had offered to pay the 
money, and while he was in the act of taking it from his 
pocket. Lord Tenterden^ O. «A., thought there was not a 
sufficient tender. Leatherdale v. SweepsUme^ SC. S^ P*^ 342. 
The defendant ordered • A to pay the plaintiff, IL 12s. ; the 
latter demanded 8/., on which A said that he was only 
ordered to pay the former sum, which was in B's hands. 
B puts his hand in his pocket to take out the money, but 
did not do so by A's desire. At the trial B could not say 
whether he had sufficient money about him on the above 
occasion to pay the IL 12«., but swore that he had it in his 
house, at the door of which he was standing at the time. 
The court held that this was not a valid tender, as the 
money should have been actually produced. Kratu v. 
4.moidf 7 MoorSj 69. 

On a plea of tender of 11.128. 6d. the jury found spe- 
cially that the defendant's attorney called on the plaintiff, 
and said, ''I come to pay you 1/. 12s, 6d.^ which the 
defendant owes you ;" that the attorney put his hand in 
his pocket, but did not produce the money, the plaintiff 
saying, ** I can't.take it ; the matter is now in the hands of 
my attorney." It was held that, upon this finding, the 
defendant was not entitled to judgment. Finch v. Brooiy 
1 Bing.^ M. O, 253 ; 1 Scott^ 70, S. a But the court 
seem to have been of opinion that a dispensation from the 
production might have oeen implied from the above facta^ 
and found by the jury. Boscoe^ Gth edU,^ p. 332. 

The tender must be uncondttional,"] — In order to support 
the defence of tender, there must be evidence of an anqua- 
lified offer not clogg^ed by any condition. Thus a tender of 
a sum of money as ** all tliat is due," Sutton v. Hatokins^ 
8 (7. 4f P.y 259, or, ^' as a settlement of the account," would 
be bad ; if in the latter instance from the expression set- 
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tlementy the sam tendered was to be taken as a compromise 
of the pkintiflTs claim and not merely in payment, J^ekstein 
y. R^nMs, 7 -4. <J^ ^., 80 ; Gordon v. Cox,'7 C. (Jjf P., 172. 
And a tender of money ** as the balance due" is not suffi- 
cient. Evans v. Judkins^ 4 Camp.^ 166 ; Hough v. 3fd^, 4 
A. (Sf E,y 954. But a tender is not vitiated by the debtor's 
saying at the time of making it, that it was all he consi- 
dered due. EMfuon v. Fen^Uiy^ QCSf P., 752; Chitfy on 
Contrads^ Qrd edit,, p. 800. Where the defendant tendered 
a sum of money, and at the same time delivered a counter 
claim upon the plaintiff, and the plaintiff did not take up 
the money or paper, but simply said, " you must go to my 
attorney,'* the tender was held insufficient; Brady v. Jones^ 
2 Z). <Sf A, 805. But the correctness of this decision may 
be doubted, unless the retainer of the counter claim was 
meant to be a condition. EoKoe^ 6th edit., p. 833. But a 
tender accompanied by a statement by the defendant, that 
** he was come to pay the amount of his (the plaintiff's) 
bill/' is sufficient, though the plaintiff insisted that ** it 
was not his bill," and refused it on that account; for such 
statement is no more than is implied in every tender, viz., 
that the debtor intends it to cover the whole demand, and 
asserts that it does so. Henwood v. Olivery I Q. B,y 409. 
^here a tender is accompanied with a demand of a receipt 
in full of all demands it is insufficient, GUusoott v. Dojf^ 
5 Etp,^ Ryder v. Toumsend^ 7 D. ^ R.^ 119. But, though 
a party tendering money cannot, in general, demand a 
'(^ipt for tiie money, yet where the creditor did not 
object to the demand of a receipt, but only that the sum 
was insufficient, the tender was held good. Richardson 
^'Jaekwn, SM.S^ FT., 298. Where the defendant tendered 
tile money, saying, "If you will give me a stamped receipt, 
I will pay you the money,*' and the plaintiff refused to talce 
It, Abbott, C* J., held this to be no proof of a tender. Laing 
▼• Meader^ 1 (7. ^ P., 257; the proper course is to pay the 
money and then denumd a receipt, and if the latter refuses 
be is liable to a penaltv, by 43 Geo. III., c 126, s. 4. 5. It 
18) however, not clearly settled that a tender, requiring a 
^ipt, is not a good one. See Richardson v. Jackson^ supra, 
^o«^, 6th edit, p. 333. Where a debtor made a tender to 
his creditor by sending him a cheque contained in a letter 
'^nesting a receipt in return, this was held not to make 
tile tender conditional, Coleridge, J., observing, "The 
defendant put the cheque entirely out of his power by 
sending it m a letter, and he merely requests the plaintiff 
to send him a receipt, which was not a condition." Jones 
v» Arthur^ 8 DowLy 442. 
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If the creditor refuse to receive the sum tendered, anleas 
the debtor will comply with a condition imposed by the 
former, this will not accept the validity of the tender. 
Bef>an8 v. Bees^ 5 M. S^ W,y 306. 

Whether a tender be conditional or not, is generally a 
question for the jury. Eckstein v. Reynolds, 7 A. Sf E.j 80. 

By whom a tender must be made.']-^The tender need not 
be made by the debtor himself; it is sufficient if made by 
his agent or third person, by his desire and on his behalf 
and a tender by an agent, at his own risk, if more than the 
money given him by his principal, is good. Bead v. G^oAi- 
riM,2M,S^S.,e&. 

where the tender is by a stranger without the knowledge 
of the debtor, it seems the subsequent assent of the debtor 
would make the tender valid. See Harding v. Davis, 2 (7. ^ 
P. 77; and any person may make a tender on behalf of an 
idiot. 

To whom a tender must be madeS] — A tender need not be 
to the creditor personally. If made to a person authorized 
by the creditor to receive money for him it is sufficient 
Ooodland v. Bfewith, 1 Canu>., 477; J^irton v. BraiUiwaUe, 
1 M, Sf W.y 310. And where a clerk, who was in the 
habit of receiving money for his master, was directed by 
his master not to receive the sum in question, for that he 
had put it into the hands of his attorney, and tiie clerk, on 
tender made, refused to receive the money, [assigning the 
reason, it was held to be a good tender to the principaL 
MiffaU V. Parsons, 5 Tauni^ 307. But a tender made to 
the managing clerk of the plaintiff's attorney, who at the 
time disdaimed authority from his master to receive the 
debt, was held insufficient. Binghatn v. AUport, 1 Nee. Sc if., 
398. After an attorney has been authoiiaed by his cuent, 
the creditor, to apply for payment, and has accordingly 
written to demand it, a tender to such attorney wiU be 
valid; and a tender to a person in the office of the plaintiff's 
attorney, who is referrea to on the subject by a clerk in 
the office, and who refuses the tender only as being of an 
insufficient sum, is a good tender, without shewing who 
that person waa. Wimott v. Smith, M. ^ M., 238. So a 
tender to a person in the plaintiff's (a merchant) place of 
business, who appeared to be conducting it, is good, ti^ough 
not, in &ct, entrusted to receive money. Barrett v. Deore, 
ibid., 200. But it is otherwise when the payment is not 
connected with the plaintiff's business, but quite collateral 
to it. Sanderson v. Bell, 2C.b; M., 304. Where the money 
was brought to the house of the plaintiff, and delivered to 
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his servant^ who retiredy and appeared to fio to his master, 
it was held to be evidence for the jury, nom which they 
might infer that a tender was made. Anon.^ 1 Etp^ 348. 
If there be seyeral creditors to whom the money is jointly 
due, a tender to one of them is good. DdugUu ▼. Ptiriek^ 3 
7. R.^ 683.; Boaooe^ Qih edit. p'. 330. 

IVhm mode.]— The tender must be made before the ao- 
toal commencement of the action for the recoyery of the 
debt; that is to sav before the issuing of the summons. 
Bat a tender is good if made before the summons was issned; 
although before the tender the creditor had employed an 
attorney to sue the debtor, and the attorney had written a 
letter to the debtor demanding payment, and had applied for 
the summons. Bng^a y. (Mf>erfy^ 8 T. R^ 629; Mi^ 
T. Par$on»^ 5 Taunt.^ 307; and the tender cannot be de- 
feated by tiie creditor issuing a summons at a subsequent 
hour of the same day. KirUm y. BrmdiwaUe^ 1 M,if W^ 
310. 

Endeneefor the plaintiff in repfy. y-The plaintiff may 
either deny the tender or contest its formality; or admit the 
tender and proceed for a larger sum due; or he may set up a 
prior or subsequent demand and refusal of the money, for as 
the debtor must have been always ready to pay the money, 
the plaintiff may get rid of the effect of a tender, by showing 
that either before or after the time the tender was made, he 
demanded tibe sum tendered, and the ddendant refused to 
pay it. 

The demand must in general be proved to be of the pre- 
cise sum tendered. Rivers y. Or^me, 6 B.b: A,, 630. JBut 
if the plaintiff can s^ow that at the time of the tender, 
there was owing &om the defendant to the plaintiff a larger 
indiyiaible sum than that tendered on an entire oontrMst, 
s&d which larger sum he demanded, the effect of the ten- 
der is got rid of. Duron y. Clarke, 16 L. j; C P., 237; 
for if the plaintiff can shew that an entire p^ormanoe of 
the contract was demanded and refused at any time, when 
^y the terms of it he had a right to make such a demand, 
he will avoid the tender. Hence if a demand of the whole 
sum originally due is made and refused, a subsequent tender 
of part of it is bad, notwithstanding that by part payment 
or other means, the debt may have been re&oed in the in- 
terim to the sum tendered. If, however, the demand were 
of a larger sum than that originally due under the contract, 
a refusal to pay it would not fidsify the averment that the 
defendant was alw^s ready topay^ even though the amount 
demanded were made up of the sum due under the contract 
vtd some other debt due firom the defendant to the plaintiff; 
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but in that case this principle is only applicable where the 
larger sum is demanded generaJfy^ and could hardly be en- 
foi'ced were it explained to the defendant at the time how 
the amount demanded is made up, for in such case the 
transaction appears to be nothing less than a simultaneous 
demand of the several debts, so as to fiEilsify the averment of 
always ready as to each. lUd, 

The demand must be by a person authorized to receive 
the money, and therefore a demand by the clerk of the 
plaintiff's attorney (who does not bring his master's receipt) 
IS insufficient. Voire v. OaUaufay, 1 £sp.y 115. A sulme- 

5uent demand upon one of two joint debtors is sufficient. 
^eirse v. Bowles^ 1 Stack.^ 222. A letter written by the 
plaintiff's attorney, and received by the defendant, de- 
manding the sum tendered, is not, as it seems, sufficient 
evidence of a subsequent demand; for at the time of the 
demand, the defendant should have an opportunity of 
paying the sum demanded. Edwards v. YateSy R. ^ M., 
860; itoscoe, &h edU.^ p. 333. The demand ought to be a 
personal one; but if the demand were made at me debtor's 
residence during his absence, it would be necessary to defer 
issuing the summons until the debtor had reasonable time 
and opportunity to pay the money. Oibbs ▼. Steady Q B.if 
Cy 528. 

Sbt-ovf« 

A set-off means a cross debt, for which an action might 
be maintained by the defendant against the plaintiff; and 
is very different from a mere right to a reduction of his 
demand or claim to defeat it, on account of some matter 
connected therewith. 

The defence of set-off does not exist at common law : it 
is founded on the Statute 2 Geo. II., c. 22, s. 13, (made 
perpetual by the Statute 8 Geo. II., c. 24, s. 4,) by which 
It is enacted, that " where there are mutual dtibts between 
the plaintiff and the defendant, or if either party sue or be 
8uea as executor or administrator, where there are mutual 
debts between the testator or intestate and either party, one 
debt may be set against the other." >/. 

The 5th Section of the 8 Geo. II., provides that hy virtue 
of the preceding clause, mutual debts mav be set off against 
each other, as before mentioned, although such debts be oi 
a different nature, 

W hen the defendant desires to set-off an^ debt or demand 
alleged to be due to him by the plaintiff, he must give 
notice thereof in writing to the cleric of the court, and de- 
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liver to sach clerk two copies of a statement of the parti- 
culars of such set-off, five clear days hefore the return of 
the summons; and the clerk shall giye to the plaintiff a 
notice of such set-off, together with one of the copies of 
such particulars of set-off; but where such notice shall not 
baye been giyen, the judge in his discretion, and on such 
terms as he shall think fit, may adjourn the hearing of the 
cause to enable the defendant to nve such notice such num*- 
ber of days before the day to which the hearing may be 
adjoume<C as the judge shall think proper. Rtilee ofPrac- 
Hoe, 17, 18. 

As to the proof of such notice, eee €mtey p. 31. 

It is not compulsory on the defendant to avail himself of 
his right of set-off: he may satisfy the plaintiff the whole of 
his debt, and then resort to an action for the money due 
from the plaintiff; but if the evidence of the debt claimed 
to be due from the plaintiff to the defendant be doubtful, 
the iact of the defendant's having omitted to set it off when 
he had an opportunity, might induce the jury to find 
aealnst the demand. If the defendant's set-off exceed the 
plidntiff's demand, an action lies for the surplus. Chit^ on 
Ckmtraets^ Qrd edit.^ p. 843. 

To what claims on the pari of the plaintiffy the defendant 
vu^ shew a set-€ff^ — The statutes of set-off do not apply 
except in the case of mutual debts; that is, to claims in the 
nature of a debt, reduced or reducible to a certain or specific 
pecuniary amount, and recoverable in an action on contract, 
Mcrlq^ y. Inglis, 4 Bing. N, C7., 68. If the contract upon 
which the pLauitiff sues be such as might entitle the plain- 
tiff to recover special damages, the statutes of set-off do not 
apply. Hardeastle y. Netherwood^ 6 B.^ Ald.^ d3. 

where upon a contract for the sale of goods or for work, 
&c., it is expressly a^;reed that the price shall be paid in 
ready money at the tmie of the delivery of the goods^ the 
seller has a ri^ht to retain them until the price is paid 
although he is mdebted to the purchaser in a larger amount; 
hut if he parts with the goods he loses his lien^ and then in 
suing for the price the defendant's set-off will be let in, for 
it is no answer to a set-off in an action for goods sold and 
delivered, to say th{ ^ the defendant itffreed to pay ready 
money. Eland y. JTarr, 1 E€uty 875. Upon such a contract 
the defendant may even set off a bill of exchange accepted 
by the plaintiff, of wliich the defendant had become the 
holder after the sale and before the delivery of the goods. 
Cmfarth y. Bif>ett, 2 Jf. ^ Sel, 510. 

Jsature of the debty ^-o^.V-The demand intended to be 
set off must be of a liquidated nature. Freeman y. Byett^ 1 

B 
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that of Stacy y. 2>e(^, supra. Gordon v, Ellis, 2 3f. G. ^\ 
S., 821. 

A person who is sued for his own debt, cannot set off a 
debt which accrued to him in his representative character. 
See posty Actions by and against executorSy i^c.; and as to set- 
off of debts due from the principal^ in actions by agents, 
see post. Goods sold by third parties. 

In an action against a husband for his own debt, he is 
not allowed to set off a debt due to him in right of his wife. 
Paynter v. Wodkery Bui, N, P., 179. Nor can a debt due 
from the plaintiff's wife before she was married be set-off 
against an action by the husband only, unless the latter has 
on some new consideration made the debt his own, so that 
the wife would not be a necessary party to an action for the 
recovery of the demand. Wood v. AkerSy 2 Esp, Rep,y 594. 

Particulars and proof of set-of,"] — It is only necessary to 
give notice and particulars of set<>ff where there are cross, 
demands; for where the nature of the employment or 
dealings necessarily constitutes an account consisting of 
receipts and paymei^ts, debts, and credits, the balance onK' 
is the debt, ixe Green v. Fa^rmery 4 Burr,y 2221; and is 
Loir V. BristoWy 4 Gamp.y 134. 

The rules as to the particulars of a plaintiff's demand are 
applicable to particulars of set-off. JSie antey p. 13. 

Where the particulars of set-off claimed on an *' accept- 
ance" of the plaintiff, and it was in fact an indorsement oy 
him, the variance was held immaterial, the amount and the 
date bei^ sufficient to prevent the plaintiff from being 
misled. Parsons v. Wilsony ^ M, S^ G.y 445. 

The allowance of a set-off on the plaintiff^s particular 
will not, it seems, dispense with a notice of set-ofiv ^^^ will 
be evidence of it when notice of set-off has been given. I^ 
however, the defendant uses the particular for this purpose, 
the whole account, as stated by the plaintiff in it, must be* 
submitted to the jury. Rowland v. Blaisleyy 1 Q, B,y 403. 

When the defendant, under a plea of set-off, put in an 
account rendered to him by the plaintiff, by which he 
charged himself with items due to the defendant; and on 
the other side of the account were items due to the plaintiff 
for costs as an attoniey, which costs were not the subject of 
the action, and for which no signed bill had been delivered, 
but being included in the account left a balance due to the 

Elaintiff ; it was held that the plaintiff was entitled to avail 
imself of the amount of the bill of costs, as the nonnde- 
livery of a signed bill did not extinguish the debt, but 
only prevented an action being brought to recover it. Har^ 
rison v. Turnery 16 L, J"., Q, S., 295. 
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The defendant must in general, however, prove the items 
of his set-off in the same manner as a plaintiff must prove 
his daim in respect of the same subject-matter. For ex- 
ample, if the set-off is for goods sold, work and labour, and 
money lent, the evidence must be such as he would be 
bouna to produce if he were suing for the recovery of the 
debt claimed to be due to him. 

Where the defendant set off a bond given to him by the 
plaintiff, conditioned fidr payment of an annuity to a third 
person which had been previously granted by the defendant 
and upon which a certain sum was in arrear; it was held 
that the defendant was not bound to prove that he had paid 
the money, it order to set it off, but that on production of 
the bond, the plaintiff was bound to prove payment, Pennjf 
V. /by, 8 ^. ^ C'., 11; but proof of the delivery and pay- 
ment to the plaintiff of a cheque on the defendant's banker 
is not sufficient evidence of a dAi in order to support a set- 
off, unless it be shewn upon what consideration, and under 
what circumstances, the cheque was given. Aubert v. 
JFaiah, 4 Tbiin/., 293. 

In the superior courts a verdict against a defendant on a 
plea of set-off stops him from bringing an action against 
the plaintiff for the same demand. 

3ridewse for the phifUiff in reply, li-'Where the defend- 
ant gives notice of a set-off, the plaintiff is not obliged to 
prove the whole of his account in the first instance, but 
may prove only the balance; and, on the defendant esta* 
blishmg his set-off, may prove other parts of his account to 
cover it* WiUiams v. Daviesy 1 C. S^ M,y 4G4.. 

The pladntiff of course may set up any of the defences to 
the set-off and the items composing it,* which a defendant 
can do to a plaintiff's claim in respect of the same causes of 
action* 

Statute of Limitations. 

The Statute of Limitations, or as it is sometimes called, 
* The Statute," is the 21 James L, c. 16 ; under which it 
is a good defence to any action or simple contract, whether 
founded on a verbal or written agreement, that the cause of 
teXioTL arose more than six years before the commencement 
of tiie suit. Section 8 of the Statute enacting, that all 
actions upon the case of debt, and grounded on an^ lending 
or contract, without speciality, and all actions of debt for 
arrearages of rent, shall be commenced within six years 
after the cause of action. 

In an ordinary action for goods sold and delivered, the 
Statute begins to run, that is to say, the six years are to be 
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oounted from the delivery of the goods. Bat where goods 
are sold upon credit for a stipulated period, the SUtute 
hegins to run from the expiration of that period. Where 
goods were sold at six months' credit, payment to be then 
made by a bill at two or three months, at the purchaser's 
option, it was held {JParke^J^dubkamUj) that an action for 
goods sold and delivered, commenced within six years from 
the end of the nine months, was brought in time to save 
the Statute. Helfa v. Winterhottom^ %B.S^ Ad, 431. 

Where aU the items of a written account are on one side, 
as an account hetween a tradesman and his customer, the 
circumstance of tliere being some items of the bill within 
six years, will not defbat the Statute as to those that are of 
longer standing. (JoUs v. Harris^ Bui., N. P., 149. 

As the defence turns upon the simple £Eict of the period 
of the delivery of the gooos, which the jdaintiff must prove, 
the defendant will seldom be in a situation to, or under the 
necessity o^ calling witnesses. Indeed, the period of the 
delivery of the goods is one seldom capable of being dis- 

Suted, and the real question generally is, whether the 
efendant has d<me any act subsequent to the delivery 
which renders the Statute inapplicable. See infra. The 
judge of the County Court will take judicial notice of the 
Statute. 

The defendant, however, is required tog^ve five days' 
notice of this defence to the clerk of the oourt^as in infiuicy, 
coverture, set-off, &c., vide ante p. 31. 

Accounts concerning the trade of merchandise between 
merchant and merchant, their factors or servants, are ex- 
cepted from the operation of the Statute of limitations. 
But this exception extends only to cases where an action of 
account would lie, Coftam v. Partridgey 4 ilf . 4r ^•> 271; 
and therefore does not require to be further noticed in this 
work. 

Evidence for the plaintiff in repfy,"} — The effect of the 
Statute of limitations may be avoided by proof of an ac- 
knowledgment of the debt within six years of the com- 
mencement of the action. 

This acknowledgment may be of two kinds ; either an 
acknowledgment or promise in writing signed by the de- 
fendant; or part payment of the debt, which is an acknow- 
ledgment of its)sxistence. 

It lies upon tiie plaintiff to prove the acknowledgment 
where it has been made. 

An acknowledgment or promise in writing.1 — A verbal 
promise was formerly sufficient to obviate the btatute; but 
f>y Statute 9 Geo. lY., c. 14, commonly called Lord Ten- 
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terden's Act (recitiiig the Statute of Limitatiosfly 21 James 
I., c. 16y aad that various questions have arisen in actions 
founded on simple contract as to the proof and e£Fect of 
acknowledgments and promises o£fered in evidence for the 
purpose of taking cases out of the operation *of the said 
euactmeatBy Sec.,) it is, by Section 1, enacted, that ^no ac* 
knowledgment or promise by words oxdy shall be deemed 
sufficient evidence of a new or continuing contract, whereby 
to take any case out of the <^eration of the said enact* 
ments or either of them, or to deprive any party of the 
benefit thereof, unless such acknowledgment or promise 
shall be made or contained by, or in some writing, to be 
signed by the party chargeable thereby." 

Before this Act, promises, or acknowledgments implying 
pmnuses, took a case out of the Statute, and this Act has 
made no other change in the law in tiiis repect than by 
requiring such acknowledgment or promise to be in writing 
signed by the party chargeable. The intention of the 
Statute was not to make any alteration in the legal con- 
struction to be put upon acknowledgments or promises 
inade by debtors, but merelj^ to require a difierent mode of 
proof, substituting the certain evidence of writing, signed 
by the party chargeable, instead of the insecure and pre- 
carious testimony to be derived from the memory of wit* 
nesses. No alteration is introduced in the form of the ac* 
knowled^ent or promise, or with regard to the party to 
whom it is to be made. The inquiry, therefore, in a given 
case, whether the written document amounts to an acknow- 
ledgment or a promise, is no other than whether the same 
W(^s, if proved, before the Statute, to have been spoken 
by the deiendan^ would have had a similar operation and 
efiect. Per Tindal, C. Jl, Ht^don v. WilUaiM, 7 Bina., 
163; 4JI£.Sf P., 811, S. O. 

The former decisions are therefore stiU to be considered 
ss authorities. No particular form is specified; a paper 
signed by the defenoant, though without date, address, or 
smount due, will be sufficient Hartl^ v. FPAor^ofi, 11 A, 
^E,y 984. The acknowledgment must be such as will 
raise an implication of a promise to pay; and there must 
be either an express promise to pay, or an acknowledgment 
of the debt in terms so distinct and unqualified, that a pro- 
fuse to pay can reasonably be inferred. A mere acknow* 
ledgmodt is not sufficient to take a case out of the statute, 
udess there be a promise to pay. Upon a general acknow- 
ledgment, where nothing is said to prevent it, a general 
promise to pay, inay, and ought to be implied; but where 
the party guards lus acknowledgment^ an implication will 
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** I cannot pay the debt at present^ but I will pay it 
as soon as I can, the Court of King's Bench held that it 
was necessary for the plaintiff to show the defendant's 
ability to pay. Tanner v. Smarts ^B.i^ (7., 603. And 
see Ayton y. '!Bo% 4 Bing.y 105. Haydon y, WiUiams, 7 
Binp,, 163. Bo8coe^ 6th edU.^ p. 321, 

Whether the promise be qualified or not, is a question of 
construction for the courts and not for Uie jury, except 
where extrinsic eyidence affecting the construction is ad- 
duced in explanation. Bcutledge y. Bcmatw^ BA.ifB,^ 221. 

What not sufficient achnowledgmefa,'} — It is not sufficient 
that the document contains a promise by the defendant to 
pay when he is able, or by bill^ or a mere exi>ectation that 
ne shall pay at some future time. Upon this ground the 
following letter by the defendant to a clerk of the plaintiff 
in answer to one applying for payment of a debt was hejd 
insufficient to defeat tne statute. '* I will not fail to meet 
Mr. H. (the plaintiff) on fair terms, and haye now a hope 
that before perhaps a week isoxa this date I shall haye it m 
my power to pay him, at all eyents a portion of the debt, 
wnen we shall settle about the liquidation of the balance.*' 
Hart y. Prendergast^ 15 Z. «/*. Bx,^ 223. This case certainly 
comes yery near that of Bird v. Gammon^ noticed antep, 81. 

Where, in answer to a letter from the plaintift's attorney, 
the defendant wrote, ** Sir, as soon as 1 am able to attend 
to my concerns, I shall wait on Captain C. (the plaintiff), 
whom I shall be able to satisfy respecting the misunder- 
standing which has occurred between us*^* this was not 
sufficient to take the case out of the statute. Oraig y. Cox^ 
HoU If, P. C, 380. So, where, in answer to a demand for 
charges relatiye to the grant of an annuity, the defendant 
sud, ''He thought it had been settled at the time the 
annuity was granted ; that he had been in so much trouble 
since tnat he could not recollect anything about it." Hel- 
Ungs y. Shaw, 1 B, Mowe^ 340 ; 7. TawfA^ 611, S, C. So 
where the defendant, haying denied the existence of the 
debt, said, on being requested to look at documents in proof 
of it, '' It is no use for me to look at them, for I haye no 
money to pay it now." Snook y. Hears, 5 Price, 636. 
So where the defendant referred the plaintiff to his attorney, 
''who was inpossession of his determination and ability." 
Bichnell y. Keppely 1 New Bep,, 20. Where the acknow- 
ledgment was, "1 cannot afford to pay my new debts, 
much less my old ones," and the jury n^tiyed the 
acknowledgment, the court refused a new triaL Knott y. 
Farren, 4 Z>. 4f A, 179. So, " I will see my attorney, and 
tell him to do what is right." Miller y, Oddwell^ 3 2>. j- 
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Rf 267. Where the defendant^ on beinff anreeted, said, 
**I know that I owe the money, but the bul I gave was on 
a three-penny reoeipt stamp, and I will never pay it ;" the 
acknowledgment was held insufficient. A'Court v. OroBs^ 
3 ^Mi^., 829. The following letter from the defendant to 
the p]ainti£f's attorney was held not sufficient. ** Since the 
receipt of your letter (and indeed for some time previously) 
I have been in ahnost daily expectation of being enabled to 
eive a satisfiftctory reply to ^our application req>ecting the 
demand of Messrs. M. agamst me. I propose being in 
Oxford to-morrow, when I will call upon you on the 
matter." MorreU v. IVUhy 3 2f. ^ fT., 402. <' Send me 
your bill, and, if just, I ynH not give you the trouble of 
going to law," is not sufficient, as it contains no admission 
of any debt, i^pm^ v. IVngky 9M.^ W., 629. Boieoe^ 
m edk, pp. 319, 2a 

Where the debtor stated in writing that arrangements 
had been making to enable him to discharge the account, 
that iunds had Wn appointed, of which B was trustee, to 
whom he had handed the account, and that B had autho- 
rized him to vdhv the creditor to him ; this was held not 
snfficient to take the case out of the statute; the debtor not 
charging himself by the acknowledgment. Whippj^ v, 
Btkiry^ 3 i?. df Ad^ 309. So, where a debtor, having sums 
dae to him, handed the accounts to his creditor, wrote, 
*'I give the above accounts to you, so you must collect 
them and pay yourself and I will then be clear," and 
added his signature, it was held that this acknowledgment 
did not imply a promise to pay, and was no answer to 
the statute, BmoUdg^ v. Bamtc^, SA.^ E^ 22U 

A deed of composition, by which, after recitinff that the 
defenduLt was indebted to the plaintiff and ouxers, the 
former assigned his property to the plaintiff, in trust to sell 
and pay all such creditors as should si^ the schedule of 
debts annexed, but which was neither signed by the plain- 
tiff nor specified the amount of bis debt, and had become 
void under a proviso, was held not to be evidence of a 
promise, nor an acknowledgment in writing under the statute, 
for the acknowledgment was only of some debt, but what 
remained to be made out by parol evidence. Kennetf v. 
Milbani, 8 ^'f^., 38. 

AcknowledametU insufidefU aeeompanied mth refusal, or 
^al of liaUUty.'] — Almou^h there be the most distinct 
admission of the debt, yet if it be accompanied by a refusal 
to pay, the statute is not obviated, for such refusal prevents 
the implication of a promise arising from the acknowledg- 
i&ent, B^ Lord TdUerdm, C.J^ Tanner v. Smart, 6B,^ 
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C.y 610 ; 9ee alio A*Chart v. CroUy 8 Bing.^ d2d. WKeie 
the defendant acknowledges the debt> but inMsts at the 
same time, that it is naid or discharged, the whole of his- 
admission must be taxen together, and the case will not be 
taken out of the statute. Thus, where the defeni&uit said^ 
^^I have paid the debt and wQl send you ft copy of the 
receipt," but such a copy was never sent. Lord Ellen- 
borough held the acknowledgment insufficient. Birk r. 
Qup^ 4 E8p.^ 184; amn. cited HoU^ N. P., 881. Where 
the acknowledgment was^ '* You owe me more money; I have 
a set-off against it," it was held (Best, J., <fi>.) not to take 
the case out of the statute. SuHknn v. SoweUy 2 B, S^ AkL^ 
769. So where on application for the amoimt of a bill 
the defendant said, ^ that there had be^n such a bill, but 
that the plaintiff and his deceased partner had received the 
money, and that there was a baionce due to him (the 
defendant) from the executors of th6 deceased," the acknow- 
ledgment was held not to be sufficient,' and it was doubted 
whether the plaintiff could go iiito evidence of the account 
between the deceased partner ahd the defendant, to falsify 
what the latter said. BetUe v* iVtnJ, 4 B,^ Ald.y 568. 

Upon the same principle. Where the defendant acknow- 
ledges a debt, but insists at the same time that the statute 
bars it, such an acknowledgment would ftPPfai^ to be 
insufficient, although fcMrmerly held to be sufficient; tide 
Eoseoey 6th edit., p. 820. . In Linley v. Bomor (2 Bwg.y 
N. (7., 241,) the oefendant accompanied his acknowledg- 
ment of the defendant with an assertion that he should 
have nothing to do with the claim; that he wished the 
plaintiff would make him a bankrupt, and that he would 
rather go to gaol than pay the plaintiff; and it was held to 
have been properly left to a jury to consider whether the 
acknowledgment was one from which a promise to pay 
could be inferred. 

Where the defendant, in his acknowledgment, rests his 
discharge upon a vnitten instrument to which he refers 
with precision, evidence of that instrument has been 
admitted to show that it does not operate as a legal dis- 
charge. Partington v. Butchery 6 Esp., 66; HeSinge v. 
ShaWy 1 B, Moorcy 844 ; 7 Taunt.y 608, S, C. But the doc- 
trine is adverted to by the court with some expression of 
doubt in Beale v. iVtfia, supra, BoscoCy Qth edit»y p. 821. 

Acknowledgment does not require a stamp.'] — The 9th Geo. 
IV., c. 14, s. 8, exempts from stamp duty memoranda 
made for the purpose of taking cases out of the Statute of 
Limitations. To &11 within this exemption, however, the 
memorandum must be produced merely to defeat the opera- 
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tlon of the statute, the plaintiflr proving the debt by other 
evidence. Morrii ▼. Dumh^ ^A,S^ E.y 846. A memo-> 
rsndnm in the form of a prominory note ofifered in evidence 
for that purpose is inadmissible unless stamped ; the exemp-* 
tion is only of such instruments as would, but for such 
exemption, have to be stamped as agreements. Jones v. 
B^d^, 4 M. and fT., 92. 

The following memorandum, ** I acknowled^ to owe M« 
96i^ which I agree to pay him as soon as circumstances 
will permit," is exempt from stamp duty, as a writing 
laade necessary by the statute in question provided it l^ 
put in for the mere purpose of barring the statute of limi« 
tations. Morris v. iHwon^ supra. 

By V)hom the axknowhdgment must he madeJ^ — ^The enact-* 
tnent of the first section of the statute 9th Geo. lY., c. 14, 
ia, that no acknowledgment or promise by words only shall 
be deemed sufficient evidence of a new or continuing con* 
tract, *' unless such acknowledgment or promise shall be 
nuide or contained by or in some writing, to he signed hy 
ikspar^ cKaraeabie tAerdty** In consequence of these last 
words, it has been decided that an acknowledgment, signed 
by ui agent on^behalf of the debtor, is not sufficient. Ifyde 
v.i/bAfwofi, 2 J9tft^., iV.C, 777* It does not appear however 
from that case, that the agent, who was the party's own wife, 
was auihoriiSed in writinp^ so that, perhaps, some doubt 
may still exist whether, u a case were to occur, in which 
an agent authorized ^ writing were to sign a written 
acknowledgment, this would not be looked upon as suffi-* 
ciently connected with tiie document signed by the prin-' 
eipal to satisfy the words of the statute. It must, however, 
be observed, that the expressions used by the Chief Justice, 
in Ifyde v. Johnson, are extremely comprehensive, and 
Beem to militate against such a distinction. Smith's Leading 
OaseSy 2nd edii.y vol. i, p. 822. 

The statute 9ih Geo. IV., c. 14, s. 1, also enacts that 
where there shall be two or more joint contractors, or 
executors, or administrators of any contractor, no such 

C* it contractor, executor, or administrator, shall lose the 
efit of the said enactments (i. e., statutes of limitation) 
or either of them, so as to be chargeable in respect or by 
reason only of any written acknowledgment or promise 
Blade, or signed by any oliier or others of them; provided- 
Always that nothing herein contained shall alter or take- 
away, or lessen the effect of, any nayment of any principal 
or interest made by any person wnatsoever ; provided also, 
that in actions to be commenced against two or more such 
joint contractors, or executors, or administiaton!, if it shall 
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appear at the trial or otherwise that the pUintifi; thoqgb 
barred by either of the said recited acts or tab act as to one 
or more of such joint contractors, or executors, or administra- 
torsy shall, nevertheless, be entitled to recover against any 
other or others of the defendants, by virtue of a new 
acknowledgment or promise, or otherwise, judgment mav 
be given and costs allowed for the plaintiff as to such 
defendant or defendants, against whom he shall recover, 
and for the other defendajit or defendants against the 
plaintiff. 

Since this enactment, one joint^contvactor cannot prevent 
the other from taking advantage of the Statute of Limita- 
tions by any species of acknowledgment excepting inpart 
payment of principal or interest. Smith's Leading Cases, 
2nd edU.y vol i. p. 321. The 9th Geo. IV. having distin- 
^shed between the effect of a promise by one of nuiny 
joint contractors, and the payment of interest by such a 
person, the law in respect of such a payment remains where 
it was under the previous decisions. Per Pa/rh^ J. Wyatt 
V. Hodsooy 8 Bing,y 313. The reason which induced the 
le^slature to make this distinction in fiavour of payment is 
said by Tindal, C. J., to have been because the payment of 
principal or interest stands *' on a different footing from the 
making of promises, which are often rash and ill-interpret^, 
while money is not usuidly paid without deliberation ; and 
payment is an unequivocal act so little liable to miscon- 
struction as not to be open to the objection of an ordinary 
acknowledgment" W^aU v. Hodgson, 8 Bing., 313 ; Ms 
also Smiih's Leading Cases ut supra. 

It appears to be undecided whether a written acknow- 
ledgment, made and signed by one of several partners, 
stands upon a differont footing firom a vnritten acknow- 
ledgment made and signed by one of several joint contrac- 
tors, the case provided for by the act. See Clark v. AUa^ 
ander, 13 Z. J. C. P., 136. 

To whom the a/cknowUdgmeat ma^ he made.'y^Aix ac- 
knowledgment made to a stranger that the debt is owing 
to the plaintiff, is sufficient. Peters v. Brown, 4 Esp,, 46. 
So an acknowledgment within six years, in a deed between 
the defendants and third persons, of the existence of a debt 
due to the plaintifis, who are strangers to the deed. MowHt- 
Stephen v. Brooke, QB.SrA^ 141 ; and see Clark v. Hougham, 
2 ^. <i^ (7., 149; HaUiday v. Ward, 3 Camp., 32. 

Proof of written acknowledament,'] — In general the acknow- 
ledgment must be produced and proved as other written 
instruments, antep, 14. Where a wntten promise to pay 
a debt barred by die statute of limitations has been los^ 
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parol evidence of the contents of the writing is admissible. 
SbyJofi V. Williams^ 7 Bing., 163 ; 4 Af. ^ P., 811. But 
it is doubtful whether the date of tiie written acknowledge 
ment can be supplied by oral evidence. Edmunds v. J}owne8» 
2 a ^ M, 469; 4 2>r., 173, & C. 

Aehunole(ibmera Ijy pinrt pt^mentJ^ payment of the 

debt is an acknowledgment of its existence, and has always 
been held to take a case out of the statute; and as Lord 
Tenterden's Act provides that nothing therein contained 
shall alter or take away, or lessen the e£Pect of, any pay<- 
ment of princi^ or interest made by any^ person whatever, 
the cases relatmg to part payment are stilT to be considered 
authority. Rascoe^ eth edU., p. 316. 

That part pa3anent may have the effect of taking a case 
out of tne Statute of Limitations, it must be observed that 
there are two requisites besides proof of the naked fact of 
payment : 1st., it must appear that the payment was made 
on account of a larger debt; 2nd., that tnat debt is Uie one 
sued for. Tippetts v. Heane, 4 Tyrwk^ 775. See the jwhh 
ment of Pitrke^ B. there^ and see Holme v. Qreen^ 1 Stach^ 
448; SmiihU Leading Cases^ 2nd edit.^ vol. i., p. 321. ' 

Poj^mewt must he on account of a larger debt. }—The mean- 
ing cS part payment of the principal is not the naked fact of 
payment of a sum of money, but payment of a smaller on 
account of a gjreater «tim, due from the person making the 
payment to mm to whom it is made ; which part payment 
implies an admission of such greater sum bemg tnen due, 
and a promise to pay it; and the reason why the effect of 
such a payment is not lessened bv the act 9th Greo. IV., 
c> 1^ is, tnat it is not a mere acknowledgment Ijf words^ 
but it \» coupled with a &ct. Waters v. Tompkins^ 2 C, 
^* ^ 22., 726. But where a specific sum of money is due, 
as upon a promissory note, the mere fact of a payment of a 
smaller sum by the debtor to the creditor is some evidence 
of a part payment to take the case out of the statute. Bum 
V. Boultck, 2M.G.i S., 485; UL. J. C. P., 97, S. C. 

Where a payment of pEurt of the demand is made as and 
for a payment of the whole that is considered by the defend- 
ant to be due, such payment will not take the rest out of the 
statute. Semb. Waugh v. Cope, 6 M. Sf FT., 824. Where 
the defendant authorized an agent to offer the plaintiff a 
part of his debt in discharge of the whole^ and, on the 
plaintiff's refusal so to accept it, the agent exceeded his 
authority and paid Uie sum onered in part discharge, it was 
held that this was not a part payment to take the debt out 
of the statute. Linsell v. Bonsor, 2 Bing., N, (7., 241. 

Pt^ment mttst be on account of the deU sued for,^ — It 
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appears that where there are two clear and Undisputed debts^ 
the case is not taken out of the statute of limitations as to 
either debt, by evidence of a part payment within ^vL 
years, not specifically appropriated to the one debt or to 
the other. Vide per Tindaly C. «/., Bum v. BouUon^ 2 M. 
t7. S^ >S1, 485. In Mills v. Fou^kes^ 5 Bing,^ N, C^ 455, it 
was held, that though a creditor has a right to appropriate 
apayment made generally, to an item bai'red by tne Statute 
of Limitations, still such payment b not a payment on 
-account so as to take the remainder of the demand out of 
the statute. 

A payment made to the creditor to the use of his debtor, 
by a third party, cannot be appropriated by the creditor 
BO as to bar the statute. JVaiier y. Za<^, I M. S^ &.^ 54. 
The payment need not necessarily have been in money. 
It has been held that if goods be given and accepted in part 
payment within si^ years, that takes the case out of the 
Btatute. Hoopef y. Stephensy 4A.^ K^ 71 ; Hart y. Nash, 
^C.M.^ R.y 387. 

When a bill is given on account of part of a debt, and is 
paid by the drawee, the statute is not avoided by such pay> 
ment, though it m^ be by the delivery of the bill* Ining 
v. Veiteh, ZM.S^W^ 90. 

Proof of part payment.'] — There ought to be proof of 
^Actual j^yment by an eye-witness of the &c1^ or by the 
production of documents which of themselves import pay* 
ment. No mere admission of payment is sufficient to take 
the case out of the statute, unless it be in writing, signed by 
the party chargeable; Bagley v. AshUmy 12, A, S^ E.^ 4QQ\ 
9 Z. J. C. A, 376. WiiUs v. Newham, 3 F. ^ J., 618; 
end therefore a mere parol statement of an antecedent debt, 
without any new contract or consideration made within six 
years, does not constitute a sufficient cause of action to 
prevent the operation of the statute. Jones v. Ryder ^ 4 M^ 
^ W.y 32. 

Where there are items of account on both sides^ an oial 
statement of an account within six years, and a promise to 
pay the balance, has been held to take the case out of the 
Btatute. Ashliy y. James, W M,6^ W^ 542. This decision 
has been questioned, but may be supported on the ground 
that the going through the account with items on both 
Bides, and striking a balance^, conyerts the set-ofif into pay- 
ments ; and the striking of a balance between the parties is 
evidence of an agreement that the items of the defendant's 
account shall be set^ofif against the earlier items of the 
plaintiff's, leaving the case imaffected either by the statute 
i)f limitations or the eet^fi; By Akkrson, B^ Hopkins v. 
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Logan, 6 M.Sf FPL 542; and see the JudgmerU in Clark r. 
Alexandety 13 Z. •/., C. P., 133. 

A witness who said he settled all kmds of* accounts for 
the defendant, admitted that an account containing a me- 
morandum of a parent on the nart of the defendant wad 
in his own handwriting hut said ne could not recollect the 
fiust of payment; it was held nevertheless, that there was 
Sufficient evidence to go to a juty, as to thd fact of pay- 
ment, to take the case out of the statute. Trentham r* 
DemiU, 3 Bing., N. C, 3d7; 4 SooU, 128, S. a 

It is quite clear, however, if the payment he proved as a 
&ct, the appropriation of that payment to the deht which 
it Lb sought to take out of the Statute of Limitations, may 
be proved hy an admission. Watere v. IhmiinSy 2 0,M.if 
12., 726. (See this case past, *Aeti<m f&f numey lent,*) 
Vide SMith*8 Leadina Oaees, 2nd edit., vol. i, p. 320^1. 

A verhal acknowledgment hy the dehtor, within six 
years of the part payment of a deht, is not sufficient to 
take the case out of the statute. Maghee v. ONeUy h M^lf 
W., 631. 

DisahUUy to «tie.3--*BesidM the fiict of an acknowledge 
tnent or part payment, the plaintiff may get rid of the 
effect of the statute hy shewii^ his disability to sue. 

The statute 21 James I., c. 16, s. 7» enacts that if the 
person or persons entitled to bring the action, shall, at the 
time the right to bring it, accrued to him, be withm the 
age of twenty-one years, feme covert, non compos mentis^ 
imprisoned, or beyond the seas, then such person or per* 
tons shall be at libertv to bring the same action within the 
limited time, after their coming to or being of fiill age, 
discovert, of sane memory, at hu^, and returned from 
beyond the seas, as other persons having no such impedi« 
ment should have done. 

The statute 3 & 4 WilL IV.^ c. 42, s. 7, provides << that 
Ho part of the United Kingdom of Great Britain and Ire* 
land, or the islands of Mim, Guernsey, Jersey, Aldemey 
and Sark, nor any island adjacent to any of them, being 
purt of the dominions of His Majesty, sliall be deemed to 
be heyond the seas within the meaning of this Act or of the 
Statute of 21 Jao. I." 

By the statute 4 Anne, c. 16, s. 19, persons entitled to 
the causes of actions by the statute of James, shall be at 
liberty, if ihs person against whom the cause of suit existed, 
Were, at the time such cause of action or suit arose or 
accrued, beyond the seas, to bring the action against sudi 
person after his return fh>m beyond the seas ; '*so as they 
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take the uune after his return from beyond the aeae withm 
the time Umited by the statute of James." * 

Ireland is not beyond the seas imder the statute of 
Anne; the 3 & 4 W. M. only extending to the statute of 
James. Laney, Bennett^ I Jof. if TFl, 70. 

The avoidance of the Statute of Limitations on account 
of the disabilities mentioned, is not likely to be of frequent 
occurrence in actions in the County Courts. It b therefore 
only necessaiy to observe here, that when the Statute of 
Limitations once begins to run, it will not be avoided by 
the subsequent absence^ &c.y of the parties. CoUereU v. 
Dutton^ 4 Tamt^ 826. 

Release. 

The release of a debt without payment^ may occur either 
bv the express act of the creditor, or by operation of law. 
The former mode of release is to be noticed here — ^release 
by operation of law is treated of under the head of defences 
by taking higher security, Seepogt 94. I 

The geneifu rule is, that a release should be under seal; 
for a verbal or written statement by a plaintiff that he ex- 
cused or discharged the defendant^ would not bind him, but 
the same words under teed would have that effect. If under 
seal no consideration is necessary; but if the discharge be 
not under seal it is Inoperative for want of consideration, 
although the debtor pay part of the debt, and the creditor 
ffive a receipt expressing that such money is received in 
rull of all demands. 

No particular form of words is necessary to constitute a 
valid release. Any words which evince an evident intention to 
renounce the claim on, or to discharge the debtor, are suffi- 
cient. An acknowledgment that the party *^ is satisfied," 
&c., amounts to a r^ease; and a covenant never to sue, 
executed by a sole creditor to and in favour of a sole debtor, 
has been held to amount to a release, in order to avoid a 
circuity of action, t. e., the absurdity of allowing A to re- 
cover a^;ainst B in one action, the identical sum which B 
has a nght to recover in another action against A, 

Where there is an existing debt, a release of ** all actions 
or demands" discharges i^ although the money be not pay- 
able until a future day; but a party cannot release all 
causes of action that may arise or accrue after the execution 
of a release. /See per Best^ C.J.^ Radbwm v. Morris^ 4 
Bing,^ 649 ; per Denman, G. tT*,, Wilson v. Hirst, 4: B. Sf 
Adol. 767. 

The effect of a release cannot be avoided by parol evi- 
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deuce ; bat it shall be construed according to the particnkr 
purpose and intent for which it was made. A general 
release may be restrained in its operation by a recital 
therein.^ A deed containing a general release of all debts, 
&c., recited that the release had previously agreed to pay 
to the releasor the sum of 40/. for the possession of certain 
premises^ and that *' in consideration of the said sum of 40^ 
being now so paid as hereinbefore is mentioned," and also 
in consideration of the sum of lOf . a*piece, well and truly 
paid to the said releasor and J. S., the receipt of which said 
aeyeral sums of money they did tiiereW acknowledge, did 
release, &c., there was also a receipt ror the sum of 40/L 
indorsed on the release, but it appeare^ on action after- 
wards brought for this sum, that, in fact, it had never been 
paid, it was held that the deed of release was no uUiMpelf 
inasmuch as thegeneial words of release were qualified by 
the recital, which stated only an agreement to pay, and not 
an actual payment of the sum of 4M, Lampon v. Corie^ 
6£Sf Ala^ 606; Chittiy an Oontraets^ Qrd edit., p. 778. 

A release may extend to pari only of a debt or claim* 
Ron. Abr^ tit, Aelease. 

Composition toith creditonJ] — The defence of release &e« 
quently arises in cases where the defendant has made an 
assignment for the benefit of his auditors who sign a release 
on certain conditions. 

It has been stated, ante^ />• dO, as a general rule, that a 
release must be under seal; but a composition with several 
creditors is an exception; for if a creditor, under a composi- 
tion arrangement with other creditors and the deotor, 
accept or agree to accept part of his demand as a composi- 
tion, or in full of his demand, the daim to the remainder is 
in law extinguished, idthougn there be not any release by 
deed, because it would be a fraud on the other creditors to 
seek to enforce the payment of the balance; and it is 
equally a fraud, although such a creditor was the last who 
agreed to the terms, and did not induce any of the other 
claimants to accede thereto. 

A creditor who executes a composition deed or agreement 
is bound b v the terms of it to the extent of his then exist- 
ing debt, although he do not set the amount of his claim 
opposite to liis signature to the deed, and the instrument 
purport to be nmde between the debtor and his trustees, 
^ and the creditors whose names are subscribed and debts 
set against their names.'' Harrh^ v. WaUy 1 B.^ Aid,, 
103. 

A composition deed is not void, although one of two 
trustees appointed, refuse to execute it, and there be a 
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proyiso tliat both should execute by a specified time 
Sfmall Y. Martoood^ 9 B. S^ C.^ 300; and if there be a 
proyiso in a composition deed that it shall be void if 
any creditor reftise to eitecute the same, it is incumbent 
on a creditor seeking after his e:£ecution of the deed, to 
avoid it, to prove a positive refusal of some particular credi- 
tor to concur In tne arrangement, and mere evidence of 
his non'>execntion of the instrument insufficient. HobMi 
▼. Lwey S B.S; 0», 242. An agreement for a composition 
arrangement binds the creditors, though not earned into 
effect; it not appearing that there has been any unwilling- 
ness or refusal on the part of the debtor to perform the con- 
tract, Good V. Cheesman^ 2 B,S^ Ad.y 328; but an agree- 
ment to sijm a composition deed, &c., will not bar an action 
for the full debt, if the creditor be prevented by the debtor 
or his trustees from signing. Garra/rd v. WocmtTy 8 Bing,^ 
258. By an agreement between the defendants and their 
creditors^ all defendsmts' stock in trade was placed in the 
hands of trustees for the benefit of the creditors, and defend^ 
aints were to execute to the trustees a conveyance of all their 
estate, in which deed were to be inserted all other usual 
clauses. The trustees carried on the defendants' business 
and paid the creditors 10^. in the pound; they then ten- 
dered for execution by defendants, a conveyance of all their 
estate, containing a clause of release, which the defendants 
objected to as insufficient, and refused to execute the con- 
veyance. The instrument not having been executed by all 
the creditors, a meeting, at which the defendants were 
called on to execute, was adjourned, that the signature of 
every creditor might be obtained. It was held that the 
plaintifis, who as creditors were parties to the above agree- 
ment, could not sue for their original debt, at least until 
the conveyance, such as it was, had been executed by all 
the creditors, and refused by the defendants. Tailock v. 
Smithy ^Bing.y 839; Chitty on Contracts^ Srd edU.y p. 715, 
An agreement with one creditor for a composition entered 
into, on the faith that the general body of the creditors 
would join, is not binding;, unless it appear that the rest of 
the creditors were applied to, and have concurred in accept- 
ing tiie composition. Reap v. Bichardsan^ 2 C, M.S^ 22., 
422. 

A private agreement between the debtor and one of the 
creditors, who concurs or joins in the general arrangement, 
that the debtor, or a third party for him, shall pay a fur- 
ther sum of money, or give a better or further security 
than such as is provided for the other creditors, is void, as 
a fraud on them, Alsager v. SpaMing, 4 Bifig,^ N. C^ ^; 
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and the receivine an additional advantage (as goods for part 
of the debt), unlcnown to the creditors, even from a third 
person, is a fraud on the creditors, which precludes the cre- 
ditor from afterwards recovering the composition, although 
the third person volunteered to afford the plaintiff the addi-« 
tional benefit KnigM v. Huntj 5 Bing^ 432. 

If it appear that there has been a wmul withholding by 
the debtor, of information respecting his estate, it will 
avoid the composition, and remit the creditor to his right to 
sue for the whole. Vine v. MUcheU^ 1 M. ^ Sob^ 337; 
Chitty on ContractSy Qrd edit., p. 686. 

By, and to whom granted,"]— A discharge of one joint and 
several debtor is a discharge of all, Nicholson v. Bevill, 7 
A. <Sf E,y 675; but though a release of the whole debt, given 
to one of two joint contractors, enures to the benefit of 
both, yet receiving a portion of a debt, and putting an end 
to an action against one of the contractors, is not a release 
of the other. JVatters v. Smithy 2 i?. j- Ad.^ 889. 

So, a release of a debt by one of several joint creditors is, 
in law, a discharge of the debt. Where, in an action in the 
names of A and a to recover a debt which had accrued due 
to them as partners, it appeared that their partnership had 
been dissolved, upon the terms that A should collect the 
debts due to, and satisfy the claims upon the firm, aud B 
bad no beneficial interest, of which the defendant was 
aware; a release by B to the defendant was, on motion, set 
aside as fraudulent, and ordered to be cancelled. Barier v. 
Richardson^ 1 F. J: t/l, 362. And it is a general rule in 
the superior courts, that if a trustee or nominal plaintiff, 
&aadulently release the action, to the prejudice and without 
the consent of the party beneficially interested, the court 
will, on motion, interfere to prevent the defendant availing 
himself of it; but it seems that if the party opposing the 
release do not apply to set it aside, the juage at the trial 
innat give it effect, and can only regard the legal rights of 
the parties. 

A release to one of several joint contractors operates as a 
^haige, although it were given on a parol undertaking 
by the party not expressly released, that ne should remain 
^ble, for the debt is thereby in law satisfied. Cocks v. 
Nfuh^ 9 Bing.y 341; and though an absolute covenant 
never to sue may operate as a release when entered into by 
a sole creditor in favor of a sole debtor, it has not that effect 
when made by one of two joint creditors, or by a sole ere-' 
ditor to one of two joint debtors, Walmesl^ v. Cooper ^ 11 
A. j- B^ 216; and the legal operation of a release to one of 
several joint contractors may be restrained in some cases. 
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by the express terms of the instrument, as where a release 
was given to one of two partners, with a proviso that it 
shoula not operate to deprive the plaintiff of any remedy 
which he otherwise would have a^famst the other partner, 
and that he might, notwithstanding the release sue them 
jointly. In that case the plaintiff may sue both to recover 
against one. Solfy v. Forbes, 2 B,S^ JB,y 38; ChitQf on Con- 
tractSy Srd edit,y p, 781. 

Proof of release,'^ — The defendant should produce the 
deed of release and proof of its execution, and it is no ex- 
cuse for not producmg it to shew that there was but one 
5 art of the indenture, which part did not belong to the 
efendant, who had no right to, or custody of, or any con- 
trol over it, [and that it was in the possession of trustees 
who refused the possession of it to the defendant, Hodgion 
V. Warden^ 13 jC. J, Ex.y 267; if, however, the deed is in 
the possession of the plaintin, tiie defendant may give 
secondary evidence of the contents, after giving notice to 
the plaintiff to produce it. 

HlOHBR SeCURITT GIVEN FOR THE DSBT. 

In eenen^ a simple contract debt is extinguished if a 
jmedatty security is given for it. ' Thus, a simple contract 
debt is merged in a bond or covenant taken for or to secure 
the claim, because in legal contemplation the specialty is an 
instrument of a higher nature, ana affoids a higher secuiitv 
and a better remedy, than the original demand presented. 
But this does not hold, if it appear on the face of the in- 
strument that it was intended only as an additional or col- 
lateral security, and there is nothing in it expressly incon- 
sistent with such intention. ChUty on Cfontracts^ 3nl edit^ 
p.7SS. 

This defence is not likely to arise frequently in actions in 
the County Courts, as a special security is not likely to be 
substituted for a simple contract claim of so small aa 
amoimt as 20L 

For the defence, that a bill of exchange or promissoiy 
note was given for the amount, see ante^ p» 54. 

JUDOBIENT REOOVERBD. 

If the plaintiff has already brought an action and 
obtained a judgment for the same demand, this will be a 
^ood defence, on the ground that the contract or obligation 
m respect of which such demand accrued, is merged by the 
superiority of the security acquired by the judgment. The 
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defence, therefore, that the plaintiff has recovered a judg- 
ment, resemhles that already mentioned, namely, that the 
plamtiiF holds a higher security for his debt. 

If a plaintiff having several causes of action against a 
defendant, on the trial offer evidence on those causes^ and 
fail for want of sufficient evidence to establish some of 
them, he cannot bring another suit for those causes of 
action on which he failed; and if the declaration, if the first 
action were brought in the superior courts, or the plaint or 
particulars of demand, if brought in the County Court, is 
framed so as to admit of evidence of debts then existing, 
and which are sought to be recovered in the second suit, 
and the defendant suffered judgment by de&nlt in the first 
action, it will be presumed against the plaintiff that he 
therein recovered such debts, Bagoi v. WiUiamSf S B. S^ C^ 
235. If however he can show, that having several daims, 
he gave no evidence whatever in the former action upon 
the causes of action which form the subject of the second 
suit, the judgment which he before obtfuned will not bar 
sach second action^ Seddm v. Ikttcp, 6 T. R.^ 607 ; and 
where the plaintiff recovered only nominal damages in the 
first snit, by reason of a technical objection precluding in- 
Q^iry as to the amount due, a second action is not barred. 
OhU(^ on OoniraetSf 9rd edii,, p, 788. 

A judgment recovered against one of two or more joint 
contractors, is of itself, without execution, a bar to an 
action for the same debt against another joint contractor. 
^m V. Hoare, 14 L. J. JEr., 29. 

If the pluntiff has beibre sued the defendant upon the 
same supposed causes of action, and in such former suit a 
^erdici passed for the defendant, the latter cannot be sued in 
a second action for the same matter. In such case, the for- 
mer verdict in the defendants fiivour, upon the merits of 
the same question, operates against the plaintiff as an 
^oppel^ if so pleaded. Where, however, the defendant has 
'^(^irfrossed the plaintiff in the first action, he cannot set up 
such non-proe m answer to the second action. Chitty on 
CWwto, Srd edit., p. 789. 

It seems doubtful whether the mere admission of the 
plMntiff at the trial, that he has recovered a judgment in 
<uiother court for the same debt, is sufficient evidence of 
the fact. See judgment of Williams, J. in exparte Banner, 

17 L. j:, a p., 16. 

Another Action pending. 

That another action is pending against the defendant for 
the same subject-matter, is a good defence, for in such case 
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the right of action in a second snit for the same cause is 
suspended or abated. The suits must, however, be substan- 
tiaOy the same, brought by the same parties, and founded 
on the same cause of action. Qiitty on Contracts^ Qrd edU., 
p, 786 ; and it is no defence that another action is pending 
for the same cause against a third party. Henry v. Oolo- 
ng, 15 X. J. Ex.y 2Q8*. 

Bankruftct of the Defendant, 

The certificate of a bankrupt confirmed by the Court of 
Review, discharges him, but not his partner or a joint con- 
tractor, from all debts and demands which the creditor has 
E roved, or might have proved, under the commission, but 
e is clearly responBible upon any agreement which he 
makes after his bankruptcy. 

A creditor may prove not only a debt which accrued due 
to him before the act of bankruptcy, but also a debt or 
demand really and bond fide contracted after the act of 
bankruptcy, and before the fiat was issued, if the creditor 
had not^ at the time the same was contracted, notice of any 
act of bankruptcy by such bankrupt committed. 6 Geo. 
lY., c. 16, s. 47; 2^3 Vict., c. 29. ChUty on Coniraets, 
^d edit., p. 185. 

The 5th & 6th Vict., c. 122, for the amendment of the 
law of bankruptcy, sec. 39, enacts that no certificate shall 
a discharge unless the court authorized to act in the prose- 
pution of a fiat shall in writing, under and [seal, certify to 
the Court of Review the bankrupt's compliance with the 
law, &C., and unless the allowance of such certificate shall 
be confinned by the Court of Review; and sec. 42 enacts, 
that any banKrupt who after such certificate shall have 
been confirmed, have any action brought against him 
for any debt, claim, or demand, proveable under the fiat 
against such bankrupt, may plead in general that the cause 
01 action accrued berore he became bankrupt, and may give 
that act and the special matter in evidence; and such "bank- 
rupt's certificate, and the confirmation thereof, shall be suf- 
ficient evidence of the trading, bankruptcy, fiat, and other 
proceedings precedent to the obtaining such certificate. To 
support this defence, therefore, the defendant has only to 
produce his certificate, dul^ allowed and confirmed. 

A certificate of conformity under a fiat must appear to 

* Mr. AmM appears to have entertained a case in the Countf Coort, 
notwithstanding the pendencj of an action in the superior courts for the 
same suhject-matter. See Keogh ▼. Burke, County Courti Chronicle, p. 
67. It is difficult to see upon what ground such a ccorse can be sop 
^rted^ 



Leftnee-^DfftndomJCi Bankruptcy. 97 

hare been entered of record in the Court of Bankruptcy. 
The 2 & 3 Will. lY., c 114, sec. 9, enacto that upon the 
production, in evidence, of any fiat, adjudieation, aasign- 
rnent^ appointment of aasignees, eeitificate, deposition, or 
other proceedinfi; in bankruptcy, purporting to be sealed 
with the seal of the Court of fiauKruptcv, or of any writ- 
ing purporting to be a copy of any such document^ and 
purj^rting to be sealed as aforesaid, the same shall be 
received as evidence of such documents respectively, and 
of the same having been entered of record, without any 
farther poof thereof. The jurisdiction and powers of the 
Court of Review are by the 10 Hk 11 Vict, c. 102, vested in 
one of the Vice Chancellors. 

A certificate under a joint fiat may be given in evidence 
in an action for a separate debt, and vice tend. Horses 
cote, 3 P. Whu.^ 23; escparie YaUy id. 24 (n.)* 

If a fiat issue against a person by a wrong name, and 
he obtains his certificate imder it, and an action is after- 
wards brought against him in his right name, he may shew 
that he is the person against whom the fiat issued, and 
that he has gone by the name by which he is described in 
the fiat. SUWM v. JEHzee^ 3 Comply 266. 

Five days' notice of this defence must be given by the 
defendant to the derk of the County Court. 9 4r 10 Viet.^ 
c 86, 8. 76. Btde ofPraOM^ 19. 

Where one of several perscnu, who were joint debtors, is 
discharged from liability by his bankruptcy and certificate, 
or tinder an insolvent act, the creditor need not sue him 
with the other parties. 3 & 4 fF. /F., c. 42, «. 9. Inde- 
pendently of this enactment, the County Courts Act allows 
onejoint contractor to be sued alone. 

A bankrupt is under a moral obligation to pay his debts, 
although tiie legal remedy of the croditors be barred by his 
certificate. Consequently, the law will give effect to an 
express and distinct promise made by a bankrupt without 
any new consideration, either after the issning of the fiat, 
and before his certificate has been granted, or after the 
certificate has been obtained, to pay a debt barred by his 
certificate, although the debt were proveable under the fiat. 
Chitty m ConiraetSy 3rd edU^y p. 191. 

By 5 & 6 Vict, c. 122, s. 43 (renting s. 131 of 6 Geo., 
IV., c. 16), no bankrupt, ^Fter his oeiiificate shall have 
been confirmed, shall be liable to pay or satisfy any debt, 
chum, or demand, from which he shall have been dis* 
chaiged by virtue of such certificate, or any part of such 
debt, claim, or demand, upon any contract, promise, or 
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agreement, made or to be made after the suing out of the 
commission, unless sucli promise, contract, or agreement be 
made in writing, signed oy the bankrupt, or hj some per- 
son tliereto lawfully authorized in writing by such bsmk- 
rupt. 

The promise must be a legal promise in writing, distinctly 
and unequivocally expressed, oinding, not his estate, but 
the bankrupt personally to pay : a mere written acknow- 
ledgment of a debt, thougn implying a promise to pay, 
would amount only to an account stated, and the promise 
would be barred by the certificate. Where a bankrupt 
after the fiat and three days before the certificate gave to a 
creditor a memorandum, whereby, in consideration of ser- 
vices before bankruptcy, he promised to pay him his debt 
by instalments at future dates, it was held, in the absence 
of fraud, that this was a valid promise, notwithstanding the 
certificate. Ktripoitrick v. TaUersaUy 14 Z. J, Ex.y 209. 

The initial of the defendant's surname is not a sufficient 
signature within this clause. Hubert v. Moreau, 2 CSi P, 
528 ; 12 Moore^ 216, S, C. ; but the following note was 
held sufiicient. ^^Mr. Stanley begs to inform Messrs. 
Lobb & Co., that he will take an early opportunity of 
settling their account ; but Mr. Stanley objects. to give his 
bill. Mr. Stanley regrets that he has been prevented from 
answering Messrs. Lobb & Go's, letter before. Crescent^ 
Saturday," notice being given to produce the plaintiflfs 
letter. The christian name b not essential, and the surname 
as much authenticates the instrument if it is written ^ Mr. 
S. does or promises so and so," as if it had been written, ^ I 
Mr. S. promise.'' Lol>b v. Stanley 13 L, J^ Q. B,, 117. 

The decisions on the 17th section of the Statute of Frauds 
(see post, goods bargained and sold), and on the 9 Geo. lY., 
c. 14, s. 1, with respect to the Statute of Limitations (anU 
p. 77), apply to this point. 

If a baiikrupt make only a conditional promise, as ^* to 
pay when he is able," it seems that the plaintiff must prove 
the defendant's ability. Briof v. Brahcm, 8 Moore, 264. 

That the defendant had before been a bankrupt, and had 
not paid his creditors under the second fiat 15«. in the 
pound, under the 6 Geo. IV., c. 16, s. 127, does not render 
the defendant liable for a debt due before the fiat. That 
section declares, that under those circumstances the certifi- 
cate shall only protect the person of the bankrupt, but his 
future estate snail vest in the assignees, and it would be 
extraordinary were the bankrupt's person protected, and the 
property vested in the assignees, and vet the action be main- 
tainable. Ekhe v. Nokes, M. 6^ Mat, 303. 
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Insolt&nct of Dbfsndant.' 

The Insolvent Debtor's Act 1 fie 2 Vict, c. 110, enacts, 
sec. 75, that at the final hearing, upon the prisoner swearine 
to the tmth of his schedule, and executing the prescribed 
warrant of attorney, the court may adjudge that the priso- 
ner shall be discharged from custody, and entitled to the 
benefit of the Act, at a named time, as to the debts due or 
claimed to be due, when such resting order wa^ made from 
the prisoner to the creditors nam&d in the' schedule, or 
claiming to be creditors, or for which they shall have given 
credit to the prisoner before the petition, and which were 
not then payaole ; and as to the claims of all other persons 
not known to such prisoner at the time of adjudication, 
who may be holders of negociable securities mentioned in 
the schedule. The order of adjudication need not specify 
the debts or name the creditors, s. 83. 

^Y sec. 91, it is enacted, that if after any person shall have 
become entitled to the benefit of that Act, any suit or 
action, &c., shall be brought against such person, for any 
debt or sum of money in respect of which he is discharged, 
or npon any new contract or security for payment thereof, 
such person may plead generally that he was duly dis- 
charged, according to the Act by the order of adjudication 
made in that behalf, and that such order remains in force, 
without pleading any other matter specially, whereto the 
plaintiff may reply generally, and deny l^e matters pleaded, 
or reply any other matter which may show the defendant 
not to be entitled to the benefit of the Act, or that such 
person was not duly discharged, in the same manner as the 
plaintiff might have replied in case the defendant had 
pleaded the Act, and a discharge by virtue thereof, spe- 
ciallv. 

Amiongh the rules as to the pleadings do not apply to 
actions in the County Courts, the course of proceedmg and 
the nature of the evidence upon tiie trial will be nearly the 
same. 

The 78th section of the same Act provides, that in case 
it shall appear that the prisoner has contracted any debt 
fraudulently, or by means of a breach of trust, or false 
pretences, or without having had any reasonable or pro- 
bable expectation of paying the same, or shall have fraudu- 
lently, or by. false pretences, obtained the forbearance of 
any of his debts by any of his creditors, or shall have put 
any of his creditors to any unnecessary expense by any 
vexatious or frivolous defence, or delay, to any suit for 
recovering any debt or sum of money due frx>m such priso- 

F 2 
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ner, or shall be indebted for dama^ in certain actions, the 
Court may defer the dischaige as to such debts, &c., until 
the prisoner shall have been in custody at the suit of the 
creditor for the same respectively, for such period as the 
Court shall direct, not exceeding two years in the whole. 

Unlike the case of a banimpty the 8ubse<][uent promise of 
an insolvent debtor to pay a debt from which he has been 
discharged under the 1 & 2 Vict^c. 110, cannot be enforced; 
sec. 91 expressly extends the effect of a dischaige to any 
new contract or security for debts; ante ^ 99. 

The 6 and 6 Vict., c. 116, which gives power to any 
person not being a trader^ or being a trader owing less than 
300/., to petition the Court of Buikruptcy in London, or a 
district commissioner, for protection from process, provides 
(sec. 10) that if any suit or action is brought against any 

Setitioner for or in respect of any debt contracted before the 
ate of filing his petition, it shall be a sufficient plea in bar 
of the said suit or action that such petition was duly pre- 
sented, and a final order for protection and distribution 
made by a commissioner dulv authorized, whereof the pro- 
duction of the order signed by tiie commisBioner, with 
proof of his handwriting, shall be sufficient evidence. 

By the 7 & 8 Vict., c. 96, s. 37, proof of the handwrit* 
ing appears to be unnecessary, ana by the 10 & 11 Vict., 
0. 102, the jurisdiction of the Courts of Bankruptcy under 
the statutes 5 & 6 Vict., a 116, and 7 & 8 Yict^ c. 96, are 
transferred to the Insolvent Court and to the County 
Courts. 

The 7 and 8 Vict., c. 96, amending the 5 & 6 Vict., c 116, 
enacts (sec. 22) that the final order to be made under the pro- 
visions of the 6 and 6 Vict.,c. 116, as amended b^the other 
statute, shall protect the person of the petitioner &om 
being taken or detained under any process whatever in the 
cases thereinafter mentioned ; ^^ that is to say, from all 

Srocess in respect of the several debts and sums of money 
ue, or claimed to be due, at the time of filing the petition 
from such petitioner to the several persons named in his 
schedule as creditors, or as claiming to be creditors for the 
same respectively, or for which such persons shall have 
given credit to such petitioner before the time of filing 
such petition, and which were not then payable, or in 
respect of the claims of any other persons not known to 
such petitioner at the time of making the final order, who 
may be indorsers or holders of any negotiable securities set 
forth in such schedule : Provided always, that every such 
final order may be made without specifying therein any 
such debt or debts, or sum or sums of money, or claims as 
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afonoud, or naming therein any snch creditor or creditors 
ae aforesaid.'* 

It has been decided that an order for protection nndor 
this statute protects the penon only from process^ and not 
after^usqnired property, not attached by the assignees; 
Toomer v. GVi^^ 16 L. J. C. P.» 265. The order there- 
fore under thb statute cannot be set up as a defence to an 
action against the insolvent*. 

As r^iards the evidence of a dischaige under the Act 
1 and 2 Viot^ c. 110, a copy of tiie petition, schedule, order 
of adjudication, and other orders and proceedinffs, purport- 
ing to be signcNi by the officer in whose custody the same 
shall be, or his deputy, certifying the same to be a true 
oopy of such petition, &&, ana scMUed with the seal of the 
ooort, is evidence of such petition, &c., without other proof 
than tiiat the same is seided with such seid (sec 106). The 
usual mode therefore of establishing that the defencbmt has 
been discharged under that Act^ as to the plaintiffs demand, 
is to produce a copy of the petition and schedule of the 
insolyent, and also Uie order of adjudication for his dis- 
eharge under the seal of the court. The schedule is proved 
to show that the plaintiff and the debt he claims are men- 
tioned therein. It is not necessary to prove the notice, 
or the affidavit of the notice, to the creditor, &&, of tlie 
petition and titne of hearing ; PMeal v. Broion^ 3 Stark,, 
a,y 64. And it is no answer for the plaintiff to say that 
he had no notice of the making the order and filing the 
schedule. Reid v. Orofis, 6 Btng., N. a, 68. 

It seems that the discharge cannot be nroved by parol 
evidoioe ; not even by proof of the acknowledgment of the 
party, for the discharge may have been irregmar and void, 
or may have been mistaken by the insolvent. SooU v. 
dare, 3 CtMmp., 236. Ckit^ an OatUracts, Qrd edit., p. 
862. 

It is not necessary that the sum inserted in the schedule 
should ooneiqpond precisely with the amount sued for if in 
fact the claims are identical, but when there is a difference 
eyidence should be given by the defendant to explain it, 
otherwise the plaintiff will fail because the debts will not 
<9pear to be identical, nor will the schedule appear to ^ve 
A true description of the debt as required by 1 and 2 Vict., 
c. 110, s. 69; Maile v. Bays, 14 L J. Q. B., 231. Such 



* A difference of opinion appears to exist amons the Judges of the 
Coonty Courts as to whether die above dause in the 7 and 8 Vict, repeals 
^ 10th section of the 5 and 6 Vict. ^o. 116; See County Court* Chronicle, 
pp. 80, 187. 
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Inbolybnct of thb Plaintiff. 

The Insolvent Act. 1 and 2 Vict., o. IIO, s. 37^ enaots that 
upon the filing of the insolvent's petition, the court shall 
order that all the estate and effects, and all dehis due or 
CTOwinff due to the prisoner, or to be due to him or her 
before nis discharge, shall be vested in the provisional 
assignee for the lime being of the estate and effects of insol- 
vent debtors in England, and such order shall be entered of 
record in the court and such notice thereof shall be pub- 
lished as the said court shall direct, and such order when 
so made shall, without anj conveyance or assignment, vest 
all the real and personal estate and effects of such prisoner, 
and all the future real and personal estate and effects as 
aforesaid of eveiy nature and kind whatsoever, and all such 
debts as aforesaid in the said provisional assignee ; and by 
section 65 upon the appointment of an assignee by the court, 
the property is vested m him in the place of tiie provisional 
assignee, for the benefit of the creditors. 

It at the time of the commencement of the action the 
property of the plaintiff was vrated in^the provisiKnial 
assignee, under the above section, it is no answer to this 
defence to show that nnce the commencement of the 
action the plaintiff's petition was dismissed by the Insol- 
vent Court, and that he was dischaiged without tddng the 
benefit of the Act; for the subsequent disnussal cannot give 
a right to sue where none existed at the time the action 
was commenced. Yorsian v. Feather^ 15 L, J. JSv., 31. 

The petition and order appear to bar absolutely any 
action by the insolvent to recover his former debts or pro- 
pertv although the asngnee does not interfere. S^ Lee v. 
TelfeTf 1 (7. 4 P., 146. But an action may be maintained 
in his name by a person to whom he has assigned A debt 
due to him before nis insolvency, and of whidi assignment 
notice has been given to the debtor. Buck v. Lee, lA.Sf 
E.y 804, amey p. 103. 

It seems that the case of an insolvent is analogous to that 
of a bankrupt in regard to the rights of action of the former 
upon contracts made after the petition and assignment, and 
in respect to after-acquired property ; Lee v. Tdfer, mtpra. 
There is some reason to consider that, as regards agreementB 
made after the petition and hearing, and before the finsl 
discharge^ the insolvent mav have a right (tf action upon 
agreements made by him during that period (should the 
assignees not interfere and claim the benefit,) although the 
assignment under the Act expressly vests in them the debts 
which may be due or grow due to him at any time before 
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his final dischaigtt. It has been held that an inaolrent may 
sue on a contract of sale made by him sab8e<][nently to the 
hearing of his petition, and while he was detamed in prison 
by the order of the court. It was contended that the 
plaintiff could not sne in respect of a contract made during 
the time for which he was remanded by the Insolvent 
Debtors Court; that this was nx>t a demand for the labour 
or personal earnings of the pMntiff, but for goods sold and 
dehyered; and tmit at the time of the alleged sale, the 
plaintiff's liberation had not taken place, ana all his pro- 
perty belonged to the assignees under the Insolvent Debtors' 
Act The court, however, referred to the case of Ekchin v. 
Bartsehf 7 Eastf ante p. 103, and said ** that in the absence 
of any intervention bv the assignees, it did not seem to lie 
in the mouth of the defendant to resist the claim on tiie 
nound of the Incompetency of the plaintiff to contract." 
Ti^lor V. Buehanany 4 ^. 4 0.y 420. This was a decision 
upon the 1 Geo. IV., c. 119,^ which contains no clause 
similar to that in the 1 and 2^10^, c. 110, in regard to pro- 
perty and debts accruing to the insolvent dunng his im- 
prisonment, 8ee Pepper v. Marehally 2 Bing,y 872; but if 
there be any analogy between a bankrupt and an insolvent 
in this respect, the latter may sue (unless the assignee 
interpose) in the same manner and upon the same principle 
that a bttakrupt may sue on contracts made after the nat 
and before he obtains his certificate* although the assignees 
are also entitled to sue if they please to interfere : CkS^ on 
GontretaSy Srd edi$.y p. 206; see arOej^. lOd. 

The 6 and 6 Yiot., c. 116, (amended by 7 and 8 Vict., c. 
96), which gives power to any person not being a trader, 
or being a trader owing less than 300^, to petitioU the 
Court of Bankruptcy in London, or a district commissioner, 
for protection from process, enacts (section 1) that upon the 
preeentati<m of any such petition aU the estate and effects of 
the petitioner shaU fDrthwith become vested in the official 
assignee, who shall hold and stand possessed of the same in 
like manner as official assignees hold and possess estates and 
effects imder and by virtue of the statute relating to bank- 
rupts. Upon the amKnntment of the creditor's assignee, 
the property, &c., of the insolvent is vested in both assig- 
nees jointly (sec. 7). Afler the appointment of the official 
assignee^ the insolvent cannot maintain an action; Sayer v. 
l>ttjtitfr, 17 L, J.y Q, B,y 50. 

As to the evidence of the plaintiff's insolvency, eee ante, 
P* 101, and post. Actions by Assignees. 

A verbal acknowledgment by the plaintiff of his dischargCi 

p8 
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under the Act, is not enough ; Scott r. Clare^ 3 Camp,f 236. 
The order for the appointment of an aangnee, recitii^ the 
date of the vesting order, is not evidence of such date ; but 
this must be proved by a certified cop^ of the vesting order, 
or of the adjudication of dischaige wnich shews it. Yorke 
V. Browtiy 10 M. ^ W., 78. 

Patmbmt into Court. 

The County Courts Act empowers the defendant in any 
action brought under that Act, to pay into court within 
such time as should be directed by the rules made for 
regulating the practice of the court, such sum of money as 
he shall think a full satisfaction for the demand of the 
plaintiff, together with the costs incurred by the plaintiff 
up to the time of such payment. 9 ^ 10 Vict^ c. d5, 
8.82. 

This defence differs from all those already considered, 
inasmuch as it admits a legal claim by the plaintiff against 
the defendant existing at the time of the entering of the 
plaint to the amount so paid into court; BlaMwm v. 
ScholeSf 2 Camp^f 341. It is generally adopted where the 
plaintiff seeks to recover a l^^r sum than the defendant 
admits to be due, and which beyond the amount so paid in 
he is at liberty to dispute on some one or other of the 
various ^unds of defence already noticed. 

Thus m an ordinary akstion for goods sold and delivered, 
where the demand is made up of several distiuct items, the 
payment into court of part admits no more than that the 
sum paid in is due; Meager v. Smath^ ^^•i -^d., 673; 
Seaton v. Benedict^ 5 Bing.^ 32. The phontiff cannot apply 
the amount paid in to any particular items he may please 
to select, so if the defendant relies on the Statute of limita- 
tions as to some of the goods, and pays money into court 
for the rest, such payment will not take the case out of the 
statute ; Long v. Cfrevilley Q B.S^ C, 10. And where the 
plaintiff insists on several claims, some legal and others 
illegal, and the defendant pays money into court, the court 
will appl^ the payment to the legal dum, for the defendant 
cannot give an illegal contract validity by his admission. 
Ribbons v. JFickett, 1 B. ^ P., 264. 

Where however the plmntiff claims under a special con- 
tract for the sale and purchase of the goods, payment into 
court under it admits the contract. Thus, wnere the ooq- 
tract was to pay a particular sum of money for certain 
articles, payment of part of the money into court, by 
admitting the contract, admits also the sum originally due; 
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and the only question is as to the remamder; Ckw v. Brain, 
3 Tbtm^^ 96; StovM v. Brewing 2 B. 3f A^ 118. But 
where the agreement was to paj for goods sold at the 
aferage price to be ascertained on a da^ specified, payment 
into court does not admit the average price to be as claimed, 
bat only that the ayerage has been struck. StovM v. 
Brewin, ibid. See dUo Enerih v. BeU, 7 TmuU,^ 460. 
RoaooBy eth edU., p. 46. 
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DELPTERED, WHERE THE GrOODS WERE SUPPLIED BT ▲ 
THIRD PARTY. 

The eyidenoe in an action for ffoods sold and delivered in 
the ordinary case where the goods were supplied in fact by 
the plaintiff has been stated. The necessary evidence for a 
plaintiff, where the goods were supplied by a third party, 
18 now to be considered. This state of facts arises generally 
where ^e goods were sold either by an agent of the plain- 
tiff, or by one or two or more partners. 

Goods sold and deliverbd bt an Agent. 

In every case in which the contract of sale, either express 
or implied, was made with some other party than the 
plaintiff, but acting on his behalf, the plaintiff must show 
that the party who made the preliminary agreement or sold 
the eoods was his agent. 

The relation of principal and agent generally exists either 
in the case of a mercantile agent, or in the case of a 
domestic servant. An agent appointed for commercial 
purposes is either a factor or a broker. A factor is em- 
ployed by a merchant, or other person, and is intrusted 
with the possession and apparent ownership of the goods 
to be sold Dv him for his principal. A brolter has not the 
custody of the goods of his principal. He is merely em- 
powered to effect the contract for the sale. Chitty on Con- 
tracts, Qrd edit, p. 210. 

Where the ffoods were delivered by a shopman or servant of 
the plaintiff, the fact of the agency in the transaction is neces- 
sarily inferred from the situation of the party, but cases 
sometimes occur where an agent has sold goods as his own 
without disclosing to the purchaser the name of hb em- 
ployer. In such cases the party who was the real owner of 
the goods may in general bring the action in his name. 
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1 G«o. TV^ c. 94y s. 6 ; but he must in addHion to the 
onlinaiy proof of contract^ deliveiy, and price (aniey p. 3) 
shew thftt the party selling was in &ct merely his agei^ 

The serrant or agent cannot sne upon a contract entered 
into by him in that character nnleas he has some ben^cUd 
interui in its oomj^letiony in respect of commission, or 
otherwise, or a special properfy or interest in tiie sabjeet- 
matter of the agreement, as in the cases of a factor, or 
broker; or a carrier; or a warehouseman; or an auctioneer; 
or other rimilar agent acting for reward^ or haying a 8pe<»al 
property or interMt^ and not being a mere servant. These 
may sue«. unless the principal or real owner elect to bring 
the action in his own name, but the agent sues subject to 
any set-off against the principal. And if an agent or ser- 
yant appear to be the prmcipai, and act as sndi, and become 
personally responsible on the ocmtraet, he may sue in his 
own name therecm; for his responaibilit^ giyee him an 
interest in the contract or transaction, and forms a con- 
ridaration for the contract with or promise to him. CSUttpr 
on Cbn^rocto, 2rd edk^p. 230, €md eoiet there eUed. 

A plaintiff who has professedly made a contnpt as agent 
for a third person, may sne thereon as a principid, if the de- 
fendanty baore the action be brought, nas notice that he 
(the plaintiff) is the party really interested. Btymer y. 
Orcte, 16 Z. J„ Ex. 79. 

The agent is a competent witness for either party. 

EMencefcr the dtftndanL'] — ^Whateyer is a good defence 
to an action where the goods were in fact sold by the plain- 
tiff, will also be a good answer when the ^ds were sold by 
an agent, for the j>laintiff cannot ayail lumself of the con- 
tract and act of his iwent without also being subject to all 
its torms^ defects, informalities, and consequences. 

P<i^mefU,\ — ^When an agent sells goods as his own with- 
out naming his principal, payment to the agent is an answer 
to any action by the principal 

The 6th Geo. IV., c. 94, s. 4, provides that any person 
may contract with an agent intrusted with any goods, or 
who is the consignee thereof, for the purchase of snch 
goods, and may reoeiye the same and jM^ for the same to 
such agent; and such contract and payment shall bind the 
owner, although the purchaser was aware of the agency, 
provided the contract and payment be made in the usnal 
and ordinary course of business, and the purchaser at the 
time of the sale or payment had no notice that the aMt 
was not authorized to sdl the goods or receive the purcnase 
money. 

A paymMit of cash to a tnvellflr who collects orden in 
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the country binds the prindpal^ bnt not a payment in 
other goods ; ffaward t. CftnyMMii, 4 0SfP^ 608. 

In answer to the defence of payment to the agents the 
principal may prove that the defen<nint receiyed notice at or 
before the time of payment that the agent was not autho- 
rized to receive the money. 

Sa^.y^'Sot only can the defendant ayall himself of 

any defence which is available where the nlaintiff is a pirty 

to the sale and purchase of the goods, but he can set off 

any debt due firom the affent to him against the demand of 

the principal, 6 Geo. lY., c. 94, s. 6, a privilege which he 

does not possess where the agent acts openly for and avows 

the name of the party whom he rejj^resents^ for this rule 

qdIv applies where the party oontractmg has not the means 

of knowing that the party with whom he contracts is but 

an agent If he have the means of knowing, and, though 

he may not be expressly told, still must be supposed to 

have known, that he was dealing not with a principal, but 

with an agent, the reason of the above rule ceases, and then, 

eeuante roHone^ eessai lex; SmUh*s Loading CaseSf 2nd editf 

Tol. ii., p. 79 Thus, in Baring v. Carrie, 2B.SfA., Id?. 

Coles and Co., who were brokers and also merchant^ som 

to Corrie and Co. in their own names, sugars belonging to 

Baring, Brothers, and Co., who Inrought this action for uieir 

price. The true nature of the contract was entwed by 

Coles and Co. in their broker's book, which the defendants 

might, if they pleased, have seen. Nor had Coles and Co. 

the possesion of the sugars, which were lying in the West 

India Docks, whence, by the usage of the aocks, they could 

not have been taken without tne order of the plaintifis, 

whose principal clerk signed the delivery order. Under 

these circumstances, the court held that tiie defendants had 

no right to set-off aeainst the plaintiff's demand for the 

price of the goods, a debt due to them firom Coles and Co. 

In a later case it was held by the Court of Exchequer, 
that a purchaser might set-off payments made to a factor, 
if he believed that the &ctor had a right to sell, and did 
kU to repay himself advances. — Warner v. Mac Ka^, 1 
M.bi fF;,695; M»SmitVe Leading Ckues, 2fMl eitf., vol. 
ii., p. 79—80. 

Ii an agent employed to seU coals, make a barsain in his 
own name with a tradesman to furnish him witn coak on 
credit, for which in return he is to receive eoods on credit, 
and the coals and the goods be both delivered, the real owner 
snd seller of the coals may recover the price from the 
tradesman, if his, the real owner's name, be in the tickets sent 
with the coab ; because tiie tradesman having sudi tickets 
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is bound to inquire into the nature of the agent's situation, 
and should not continue to treat him as principal. — Pratt 
Y. FPf%, 2G.S^ P., 360. 

goops sold and dbuybred by one of two or hobb 

Partners. 

Where a party selling goods has a partner in the profits 
arising from such sale, he must join that partner as a 
plaintiff with himself in the action, whether the transaction 
was confined to dealings with only one partner, or was with 
both or aU of them. 

As to proof of partnership, see post, Evidence in action for 
goods supplied to partner. 

Evidence for the defendant J\ — As in the case of goods sold 
by an agent concealing the name of his principal, so in the 
case of an action by two or more partners where the goods 
were sold by one, and the names ot the others concealed, the 
defendant can aviul himself not only of any defence which 
he might set up if the contract had been in fact made with 
all, but he can set off a debt due to him from the partner 
with whom the contract was made, provided he was igno- 
rant when he contracted the debt sought to be recovered, 
that the plaintiff had a partner, and that he trusted the 
plaintiff as sole proprietor before he was aware that he had 
such a partner. 



Eyidbnce in Actions for the PAice of Goods sold and 
delivered, where the goods were supplied to a 
third party. 

Wherever goods are delivered to a third person at the 
defendant's request, proof of the delivery and the reouest 
will support an action against the defendant, and the plaint 
may be entered as for goods sold and delivered to the de- 
fendant.— Vide Evil v. SibbSy 8 T. B,, 328. Independently, 
however, of any express request or order by the defendant, 
he will in many cases be liable for goods delivered to third 
parties, as to a servant, carrier, agent, partner, wife, or 
child. 

€r00DS SUPPUED TO A SERVANT. 

A master is liable for the contracts of his servant within 
the scope of his employment, on the ground of an authority 
delegated by the master, expressly or impliedly, to the ser- 
vant. Thus, if a servant has been allowed by his master to 
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purchase goods upon credity the latter is unanswerable even 
tor eoods bought ov that servant, without his master's par- 
ticakr authority; out a master is not responsible for goods 
ordered by his servant in his name but without his autho- 
rity, unless he has been in the habit of paying for goods so 
ordered ; Maunder v. Con^erSy 2 StarL^ 281. If in one 
instance the master has employed the servant to buy on 
credit, he will be liable for any goods which the servant sub- 
sequently buys on credit, until the credit is distinctly with- 
drawn, Haeard v. TreadweU^ 1 ^ro., 606 ; Bud^ v. Scarlett^ 
6Em.y7Q; BSidseeOilmanY.RobiMon, B.SfM.yW; Filmer 
y. /ffm, 4 iV. (^ M,y 559; though he has given the servant 
money to pay for the goods in some instances, Wa^kuuPi com, 
3<Sbtt.,2d4; BoU<my.HillersdeH,lLd.R(^^226. When 
the master gives his servant money to pay for commodities 
as he buys Uiem, and has never authorized a dealinp^ on cre- 
dit, and the servant buys them without paying U>t them, 
and keeps the money, the master is not liaDle, StttUnnff v. 
Bemfyy Peai6y47i liascoey <dth edii^y p. 278; Men^ng v. 
Hectory 2 M, Sf W,y 181 ; but where the servant is once 
authorized to pledge his master's credit, the latter is liable, 
although he subsequently furnish the servant with money 
to settle the demand, which he omits to do ; Wa^Umite 
COM, 3 SdLk.y 234; Rwiby v. Scarify 5 Esp.y 76. Where 
the master is in tiie habit of paying ready money for arti- 
cles furnished in certain quantities to his iamily, if the 
tradesman suffer other additional goods of the same sort to 
be delivered, without informing the master, or satisfying 
himself that they were for his use, when in fact they were 
not, the master is not responsible, Pearce v. RogerSy 3 E^. 
R,y 214 ; so, if a master authorize a tailor to make two smts 
of livery a year for his servant, and the tailor supply one 
suit, and at the desire of the servant supply plain clothes 
instead of the other, the master is liable only for the one 
suit of livery supplied. — Hunter v. Countess Berkei^y 7 
C. S^ P^ 4ia 

The circumstance of the master having received the 
goods, or the benefit of the servant's contract, is prii»»^ybef0 
evidence of his responsibility, and renders it incumbent on 
the master to discharge himself, by proving that the servant 
had no authority to pledge his credit ; and although the 
authority given were exceeded, yet the master may become 
liable by subsequently, for a moment or in part, recognizing 
or assenting to his servant's contract or act. — Jvard v. 
Enansy 2 SaUs.y 442. Whether the servant be invested with 
a general or special authority, the master is not bound if 
the servant's act or contract do not fEdl within the general 
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proyince or scope of his poweM, and be trholly tineoimeeted 
with the business intrusted to his direction ; a domestic 
servant, therefore, could not bind his master by purchasing 
goods unconnected with domestic use, if not in met autho- 
rised to do so.-— (7A«^ on OorUraaSy 9rd edU.y p. 219. 

Dbuyert to ▲ Carribb. 

The delirery of goods by the vendor to a carrier, to be 
oonyeyed to the purchaser, is in general a ^od delivery to 
the purchaser, so as to place the goods at his risk, and con- 
sequently, though the goods be lost in the course of the 
conveyance, he must pay the price, although the particular 
mode of canriage adopted were not chosen by the consignee; 
By Parke^ B^ Johnson v. Dodgscn^ 2M*ii^ W.^ 656 ; AUx- 
andor v. Gardner^ 1 Binff,^ N, C, 671 ; and this, cdthongh 
the goods were to be paid for one month ^* after ctrriwu^* 
if ouer parts of the contract shew they were intended to be 
at the vendee's immediate risk, Fragimo v. Longy AB.S^C^ 
219. In general, therefore, the plainti£F is not obl^ed to 
prove the actual receipt of the goods by the defendant ; 
proof of the contract and the delivery to the carrier will 
suffice ; and the d^very is complete, and an action for 
floods sold and delivered lies, ^though the carrier wrong- 
mlly refuse to resign the actual possession of the goods to 
the purchaser, and this more particularly if the latter recover 
against the carrier in cm acdon of tort, for the wrongfol 
detention ; Groning v. Mendhamy 6 M, S^ 8ehy 189. How- 
ever, the delivery to a carrier is incomplete to charge the 
vendee for the price of ^e goode^ if lost, unless the vendor, 
in so delivering them, exercise due care and diligence, so as 
to provide the purchaser with a remedy i^inst the carrier, 
in those instances in which some precaution is the duty of 
the seller; as if he neglect to book, or take a receipt for the 
goods, Buckman v. Xm, 3 Oamp,y 414 ; or do not insure, in 
pursuance of the carries well -known notice, limiting his 
responsibility, &c., Clarke v. HutchinSy 14 Ecuty 475; but 
where the vendee's ordw was to send down more goods, 
Lord £llenb<»ough held that the vendor was not bound to 
insure, unless he had done so before ; Goltray v. TuUy 3 
Oamp.y 129; CMtty on CoHMractSy Srd edU^ p. 440. 

Dbuvbbt to ait Agbnt. 

A contract made by an agent, as such, is in law the ooa- 
tract of the principaL The agent is considered merely as a 
conduit. He is simply the medium by which the oontnct 
is effected. His assent is merely the assent of his principal; 
he need not, therefore, be competent to contract for himwif; 
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80 that infants^ married womexiy oatkwedpenonsy or alieiiSy 
dttT act as amenta for other penons.— C»f^ on CkmtracU^ 
2ra 0dU,f etttng Co. Lit. 

Where goods are deliyered to an agenL the seller may in 
meial sue the principal. The foUowme has heen laid 
down as the role on this subject by Lord Tenterden: ** If a 
penon seUa goods, snpponng at the time of the contract 
that he is d^ing with a principal, but afterwards disooven 
that the person with whom he has been dealinff is not ^e 
principal, but agent for a third person, though he may in 
the mean time nave debited the agent with it, he may 
afterwards leoorer the amount from the real principal, sul)-- 
ject, howeyer, to this qualification, that the state of the 
sooount between the pnndpal and the agent is not altered 
to the prejudice of the principal. On the other hand, if at 
the time of the sale, the seller knows that the person who 
is nominally dealing with him is not prindpal but agents 
and also knows who the principal really is, and notwith- 
standmg all that knowledge chooses to make the agent his 
debtor, then, according to the cases of Addioon v. Gkin^ 
doMTUJ (4 TannnLy 574), and PaUraon v. Qandaaequii (15 
Eatij 62), the seller cannot afterwards, on the failure of the 
agent, turn round and charge the principal, haying once 
made his Section at the time when he had the power of 
ehoosing between the one and the other; ThomBon y* 
IVwenporf, 9 ^. ^ C, 86. The mere knowledge, at the 
time A the contract that there is a principal, his name not 
beiqg disclosed, will not nreyent the seUer, who has dehited 
the agent, firom afterwaroiB resorting to the principal* — 8. <7.» 
lM.y Bome^ M edit., p. 277. 

Upon the principle tnat tile contiact of an affent is the 
oontraet oi the principal, an arent is not liaMe upon an 
ag[reanent which he makes in lOA representative capacity; 
prorided he do not personally contract or expressly pledge 
ois own credit, by concealing his principal or otherwise ; 
and proyided he do not so far exceed his powers as to render 
his prindpal irresponsible; and where a person enters into* 
a contract in writing describinff himself as agent, and 
paming his principal, the principal is bound, and tiie agent 
is not uafole, if he had authority to enter into the contract 
en behalf of the principal; Downman y. Jones, in error^ 
U Z. J^ Q, B.f 226; but if a person contract as agent for a 
third party, haying in fact no authority to do so, he may 
he sued personally; but then it must be shown that he 
acted without authority; Wi^eon y. Barthrop, 2M.S^ W^ 
W. If brokers, on selling goods, send in inyoices, or 
bought and sold notes, in their own names as seUers, tiiey 
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may be sued penonally, and verbal evidence would be is- 
admissible on their behidf to show that they sold as agents 
for third parties. — Jones v. LUtledaley 1 Nev. S^ P.., 677. 

The rules of law by which the extent of an agent's 
authority to bind his principal is regulated, are in general 
the same, whether sucn ^nt be appointed for commercial 
or domestic purposes. Of course, however, the nature of 
the employment and the difierence of the pursuit, will 
occasion some distinctions. The leading principles are, 
however, the same in both cases. Thus it is always mate- 
rial to ascertain, when the power of an agent is tne point 
at issue, whether he be a general or a special agent. The 
implied authority arising from general employment con- 
tinues, it seems, even after the agency has in reality ceased 
as regards parties who have before given and continue to 
give credit to it, and who have not actually received, and 
cannot be presumed to have had, notice of the chai^.~ 
Chitty on Contracts, Qrd edit,j.p. 214^ 215. 

When the defence is that the contract was made with 
another part^, the topic generally made use of on the part 
of the plaintiff is, that the defendant has received the goods 
and wants to keep them without paving for them. It is 
quite admissible in such a case for a defendant to shew that 
in pursuance of his i contract he has actually paid for the 
goods to the party upon whose order he contends the 
plaintiff delivered tnem. Where in an action for goods sup- 
plied for the building of cottages, the question was whether 
the goods were suppUed to a buUder afterwards bankrupt, 
or to the defendant who had employed the builder, and tne 
defendant called the builder, who stated that the plaintiff's 
contract was made with himself, and that he had received 
money from the defendant in respect of the cottages; it 
was held that he might also be asked by the defendant 
which way the balance was between him and the defendant 
at the time of the bankruptcy. — Oerish v. Chartiery 14 
L. J,y a p., 84. 

. ZdabUity of members of a company,'] — The members of a 
club managed by a committee are not, merely as such, per- 
sonally liable for goods supplied on the order of the com- 
mittee for the use of the club ; it appeai'ing that the com- 
mittee are supplied with funds by ,the members who are 
subject only to annual subscriptions and to other ready 
money payments, and that the committee have no express 
authority to bind the members by contracts ; Flemyng v. 
HectoTy 2 M,S^ W,y 172. And it seems that such commit- 
tees are not generally authorized to deal on credit; there- 
fore the party who supplies goods on credit can only sae 
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those members of the committee who were privy to the 
contract^ unless he can prove that such dealing was one of 
the purposes for which tne committee was appointed, Todd 
V. JBmfyy 7 M, Sf W.y 427; nor are the committee liable, as 
sach, on the contract of their servant, the house-steward, 
nnless there be proof of an authority from them. — Todd v. 
iSm^, ^M.S^ ^.,605; Rotcoey Qth edU.y p. 277. 

The shareholders in a mining company, conducted by 
directors^ are personally liable on the contracts made by 
directors for the supply of the mines, where such contracts 
are necessary or usual, or where the defendant (a share- 
holder) can be shown to have authorized such contracts, 
Tredtom v. Boumey 6M,Sf W.^ 461; ^eigenhergery. Carr^ 
3if. ^ G,y 191; and such shareholders are ^^artners, and 
therefore liable on all customary contracts with strangers 
made by their agents^ though tnere mav be an agreement 
imttr se not to deal on credit, unless the plaintiff Imew that 
the goods were ordered without the authority of the defend- 
ant; BatokerY. Bourne^ SM.Sf W^ 703- Where the facts 
showed that the defendant became a shareholder on the 
terms that the directors should not proceed without a cer- 
tam capital, and they proceeded (without the defendant's 
assent,) before that capital was raised^ the defendant was 
held not liable on their contract; Pttchfard v. DaviSy 6 
M. Sr FT., 2; see fferandy. Leafy 15 Z. J", C. P., 57. 

Liability of provisional committee-men,'} — The liabilities 
of provisional committeemen of raUway and other joint- 
stock companies, have been recently much discussed in the 
superior courts. The ordinary law of principal and agent 
is applicable to them, for a provisional committee is not a 
partnership, nor is there any peculiar right or liability 
growing out of that relationship; a member of such a 
committee is, therefore, answerable only for debts that he 
has incurred by order personally, or through an agent 
duly authorized to contract for him. 

The following are put forth as the rules established by 
the decisions, as to tne acts from which an authority to 
pledge credit may be inferred in these cases: — 

Where the defendant has never attended a meeting, nor 
taken part in the management, in no case is he liable. 

If he have joined the committee and attended preliminary 
meetings at which orders have been given, he is liable, 
although a managing committee be subsequently appointed, 
of which he is not a member. 

^ But he is not liable for orders given after his consent to 
join, but before his actual attendance. 

After he has attended, his liability continues for orders 
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given for things necessary for the purposes of the committee, 
although he may not actually he present at the giving of 
such orders, or expressly consentea thereto: his authority 
to his brother committee-men to; pledge his credit, will lie 
implied from the tact of his havmg once taken part with 
them in the conduct of the concern. 

If he join a provisional committee, and attend a meeting 
at which a managing committee is appointed, he will be 

E resumed thereby to have authorizea such orders as the 
itter may give, and which are proper for the carrying on 
of the project. 

This liability will continue until he does some act 
whereby his determination to withdraw may be &irly pre- 
sumed to be known to the parties dealing with the com- 
mittee. 

But where there is a mana^ng committee appointed in 
the absence of the defendant, no authority to them to pledge 
hb credit will be implied. 

And where there is a managing committee, the presump- 
tion will be that the orders are given by them on their own 
responsibility, unless it be shewn that the defendant has 
expressly, or b^ implication, by some act done^ given to 
them an authority to pled^ his credit. 

No presumption of an aumority to pledge credit arises firom 
the mere relationship of members of a provisional committee 
one with another, or from their relationship to a managing 
committee, but in all cases such authority must be proved. 

And such authority may be proved, either expr^sly, or 
by acts from which an intention to give such authority may 
be implied. 

Where no such acts are proved, there is no case for the 
jury; but where there is any evidence from which an 
authority may be implied, the question of its value is for 
the jury. — Law TitneSy voL x., p. 448. 

The recent cases bearing on the above points, are Wood 
V. IHtie of Arwle, 13 L. J., C. P., 96; Lake v. DuJbe of 
ArffyUy 14 Id. , Q, A, 73; Harrison v. Heathomy eM.S^G^ 
1; Bamett v. Lambert^ 15 Z. J, Ex.^ 305; R^nell v. Laoit; 
Wyld V. H<mHnBy 16 /(f., Ex., 25; Coohe v. Tonkin, Idj 
Q.B,y 153; Vawsony. Morrieon, Id,y C P., 241. 

Dbuvbbt to ▲ Pa&tneb. 

A question frequently arises in actions for goods sold and 
delivered whether a person is liable for goods as the partner 
of another by whom they were ordered and to whom they 
have been delivered. Where there is such a partnership, 
the plaintiff may sue all or any of the partiee^ for the Otii 
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and 10th Vict., o. 05, 8. 08, enacts, that where any plaintiff 
shall have any demand reooverable under this Act against 
two or more persons jointly answerable, it shall be sufficient 
if any of such persons be served with process, and judgment 
may b^ obtained and execution issued against the person or 
persons so served, notwithstanding that others jointly liable 
may not have been served or sued, or may not be mthhi 
the jurisdiction of the court. 

A dormant partner iimi^, therefore, at the option of the 
plaintiff, be joined as a defendant, or sued alone, Lkjfd 9. 
ArMowUy 2 TaiffK., 327; BusseU v. Bcberts^ 4 Nw. <^ Jf, 
31; the act of one partner, made with reference to business 
traiosacted by the mm, will bind all the partners, although 
in a matter whoUy unconnected with the partnership, one 
party cannot bind the others. 

An agreement to share in equal or unequal proportionsi 
the pronts of a concern, decisively fixes the joint responsi- 
hilibr of all the participators, as partners, though some were 
not known to be such at the time by persons dealing with 
the firm. It is not necessary, to constitute a liability as a 
partner, that there should be a communion of losses. If 
there be a right to a share of the profits, the party is liabte^ 
although it were agreed that each individual should sustain 
his own losses. 

To render a person liable for the contract of another as 
his nartner, it is not always necessary that an actual part- 
nersnip should exist between them, for a nominal partneir 
tbmlj be so liable. A nominal partner is one who, without 
havinff an actual interest in the profits of a concern, or being 
in reauty a partner, allows his name to be used, or agrees 
that it shall be continued therein as a partner; and such 
person clearly is liable as a partner, although the particular 
creditor was ignorant at the time of dealing, that the name 
was used, Waugh v. (hrtWy 2 H. Bla.y 242; thus, though, 
in point of fact, parties are not partners in teade, yet if one 
80 represent himself, and thereby gets credit for goods for 
the other, both are liable. See Lord Kmvfm^ C. Jl, De 
Berkom v. Smith, I lisp., 29 ; KeU v. NaifU^y 10 B. if C, 
21. So, persons who have been appointed directors of a 
joint-stock company are liable, not having expressly re- 
tired from the direction, Doutieday v. MuakeUy 7 Bing,y 
110; and if the name of a clerk be used in a firm with his 
own consent, he is liable to third persons as a partner, 
though he receives no part of the profits; Quidon v. Bcbaon, 
2 Camp,y d02. Persons may be partners in a particular 
concern or business, yet if they do not hold themselves out 
as general partners, it will not make them liable in other 
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cases not connected with sucli particular business; De 
Berkhom v. 8mUhy 1 Egp,y 29 ; and where there is a stipu- 
lation between A, B, and G, apparent copartners, that C. 
shall not participate in the pront and loss, and shall not be 
liable as a partner, he is not liable as such to those persons 
who have notice of the stipulation ; Alderson v. Oope, 1 
Cctnip^ 404 (n.) ; Batfy y. M'Oundiey S C. i: P., 202. If a 
firm, consisting of several, carry on business in the name of 
one of the paitners, the whole firm will be bound by acts 
done by him as representinfi; the firm. — South Carolina 
Bonis V. Case, BB.S^ &., 427; f^ere v. AsMy, 10 B. S^ C, 293. 

However small the portion of profits received, it renders 
the party liable to all the engagements of the partnership, 
B. y. Ihddy 9 ^ut, 527; and it is immaterial whether the 
plainti£F knew at the time of^his dealing with the concern 
that the party whom he charges as a pinner, participated 
in the profits, exparte Gellar, I Rose, 297; Vere v. Ashley 
10 B. ^ a, 288; Roscoe, Qth edit., p. 273 ; but if the indi- 
vidual dealing with one partner, is guilty of any fraud, 
there is no claim against the firm, Shiriffv, Wilis, 1 Bast, 
48; where one of two partners, with the intention of cheat- 
ing the other, goes to a shop and purchases articles such as 
might be used in the partnership business, which he in- 
stantlv by pawning converts to his own use, if there were 
no couusion between him and the seller, this is to be con- 
sidered a partnership transaction, and this innocent partner 
is liable for the price of the goods without proof of any pre> 
vious dealings between the partiea— JSofuf v. Oiiwny 1 
Camp., 185. 

To render a party liable as a partner on account of his 
interest in the concern, his participation must be in the 
profits as such.' Therefore a remuneration made to a tra- 
veller, or other clerk or agent, by a portion of the sums 
received by or for his principal, in lieu of a fixed salary, is 
only a mode of payment adapted to increase or secure exer- 
tion, and does not render tne party a partner; Cheap v. 
Cramond, AB.Sf A., 670. ^, a person employed to seU 
eoods, and who was to have for himself whatever money 
ne could procure for them above a stated sum, was held not 
to be a co-partner; Benjamin v. Porieus, 2 H, Bla., 590. 
So, if there be an agreement between A, the owner of a 
lighter, and B, that B shall work the lighter, and in con- 
sideration of the working have half the gross earnings, this 
is only a mode^of paying wages, and not a partnership in 
the profits; Day v. Boawell, 1 Vamp. 329. So, an agree- 
ment that a sailor shall receive a certain share of the pro- 
duce of the voyage in lieu of wages, does not make him a 
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partner with the owners of the cargo; Wilkinion t. Fra- 
siety 4 Esp^ 182; Mair v. Glennie^ 4M.Sf S,y 244. Butan 
agreement between two persons, that one of them should 
make purchases of goods for the other, and in lieu of bro- 
kerage should have one-third of the profits arising from the 
sales, and should bear a certain proportion of the losses, 
makes him liable as a partner as to third persons; per Hoi- 
rcjfd, J.y Smith v. Watson^ 2B.SfC.y 409. A distinction 
bas been taken between receiving a share of the profits 
which renders a party liable as a partner; and relymg on 
the profits as a fund for payment, which will not have that 
efiect; see Grace v. SmOh^ 2 W, Bl^ 998 ; ex parte Ham- 
per, 17 F«., 404. 

In the case of a partner retiring from the firm, and with- 
drawing his name therefrom, the distinction is, that he still 
remains liable, if he agree to receive, notwithstanding his 
secession, a share of the profits, as such, indefinitely ; 
otherwise if he be merely entitled to a certain annuity, or 
fixed sum, not dependent upon or payable according to the 
profits, but payable at all events; and in such case there is 
no objection to the outooing partner relying upon the pro- 
fits, merely as a fund &r payment of the money secured to 
him; JFaugh v. Oaroery 2 H. Bla^ 247/ Smith* s Leading 
CaseSy vol. i. ; Barry v. Neshamy 16 L. J. C. P., 21. 

Where a dormant partner quits the partnership without 
any public notice, he will not be liable to persons subse- 
quently dealing with the partnership, and wno were igno- 
rant that he had ever been a partner ; Carter v. WhatU^y 
IB,S^ Ad.y 11 ; Heath v. Sansamy AB.Sf Ad. ; Evans v. 
Drmunondy 4 Esp,y 89. Knowledge by a creditor of a 
dissolution of partnership, the transier of his account from 
the old to the new firm, and his continuing to deal with 
the new firm, will be evidence of accepting the latter as 
his debtors, and will therefore release the retiring partner; 
Kirwan v. Kirwany 2 O.Sf M.y 617 ; see Hart v. Atexandery 
2 Jf. 4 W,y 484; Eoscoey Qth edU.y p. 272. If an infant 
partner do not, on coming of age, repudiate the partnership, 
ne will be liable on the subsequent oontracita of the firm ; 
Qi>ole V. Harrison, SB.Sf Ald.y 147. 

Where goods were supplied for the use of the poor of the 
parish on orders signed bv some of the overseers separately, 
all of whom had, on different occasions, promised to pay, 
this Mras held evidence of a joint contract, on which all the 
overseers were liable to be sued, including the assistant 
overseer who had signed ; Etf^ v. Banistery 5 B. S^ Ad.y 
1069. 

There is no liability as a partner where there is neither a 
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parUcipation of profits^ nor any iiae made of the party's 
name to obtain credit, although there may be to a certain 
extent a community of interest. Thne a purchafle by one 
of several parties, on an agreement between them that 
each shall have a distinct shiure of the whole, without any 
communion of profit, does not create a partnership between 
them, so as to render them jointly liable to third penoos; 
Coope Y. ^rey 1 Hen, Bla^ 2fl. And where there is no 
joint purchase, but the contract is made by one party onl^, 
a subsequent joint interest and communion of profits will 
not constitute a joint liability upon such contract; eee 
Bedle y, Maule, 16 L. «/'., Q ^., 410. But where the agree- 
ment is for a joint purchase, the joint interest and partner- 
ship commences, and the joint responsibility attaches im- 
mediately the goods are bought, though at the time of the 
sale one partner only was known and the credit was ffiren 
to him; OmUhwaUe y. Ducktowih^ 12 Eatt^ 421: SmthY. 
WaUan, 2 B,4[ C, 401. And therafore where A, at the sug- 
gestion of B, by letter, ordered a cargo of timber from C, 
and the invoice was made in the name of A, and a bill (k 
exchange was drawn by B on A for the amomit of the 
freight, and paid by the latter ; it was held, in an action 
brought by U against A and B for the price of the goods, 
that it was competent to C to show tnat A and B were 
jointly interested in the purchase ; Bvppd v. Boberts, 4 N. 
I* M^ 81. So, where it appeared that the plaintifia, car- 
rying on business as stationers, supplied paper to the defen- 
dants by order of A, a printer, to whom credit was given ; 
and A afterwards became bankrunt, when it was discovered 
that defendants and A were jointly interested in the publi- 
cation of the work for which the paper was used ; and the 
jury having found that a partnership existed between the 
defendants and A at the time the paper was ordered, it was 
held that the defendants were liaole. Qurdiner v. Ckilde, 
Sas^ p., 345; Chit^ on Coniracts, Qrd edii^ p. 246. 

Where several parties dine together at a tavern, they are 
jointly liable for the whole e^roense, and not merely each 
for his own shi^e ; Foster v. Tajflor^ 3 Campb. 49 ; but the 
officers of a regimental mess are only separatdr liable fiv 
their individual shares. /<i., Brown v. Dogfle, io^ p. M. 

If the proprietors of a stage coach divide the road into 
different quarters; and the various proprietors are severally 
the owners of Uie horses and harness which draw the 
coach through their respective districts; and severally pro- 
vide their stabling, food, and horsekeepers, in their distncte^ 
and the profits are divided in proportion to the number of 
miles; and it is notorious on the road that the proprieton 
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lepmUely hone the diiferent stages, and thftt the trades- 
men on the road give credit to the sepaiate proprietors for 
goods furnished to them ; and there is no evidence that 
purchases loade by the separate proprietors are, upon the 
general adjustment of accounts between all the proprietors, 
computed as part of the general outgoings ; and if ffoods 
are aelivered to one of the proprietors, for the use of his 
hones by a vendor who is the owner of the stable where 
SQch h(«aes are kepi, and who receives i^art of the price of 
the goods by a bill drawn on such proprietor only, imd who 
expreaoes his fears, upon the £ulure of such proprietor, that 
he shall lose the residue; such vendor can recover only 
from the proprietor with whom he immediately dealt, 
though sucn facts might constitute apartnership as between 
the parties themselves. Barton y. Hcmsm, 2 Taunt.y 49. 

Proof of pafinerMp*"] — Where there is a deed of part- 
nership between the party sought to be ohaiged and the 
party to whom the goods were in fact delivered, the pro- 
duction and poof of the deed will be the best evidence of 
the partnership, but although there exists a deed of part- 
neisnip, yet the &ct of partnershm may be proved by the 
acts of the parties. Alderson v. Cm^, 1 Stad.^ 405. 

^here however a question arises as to whether the de- 
fendant was in fact a partner so as to render him liable for 
goods delivered to his alleged copartner, it is seldom that 
any deed of partnership in fact existed, and the question 
has to be determined by the acts of the parties and the 
geneml circumstances of the case. 

The subsequent approval and recognition by the firm of 
the act or contract of one of the partners, or their privity 
and silence, afford powerful evidence that he was invested 
with a sufficient prior authority to bind all the partners. 
So acts subsequent to the time of delivering goods on a 
contract may be admitted as evidence to show that the 
goods were delivered on a partnership account, if it were 
doubtful at the time of the contract ; Saoille v. BoberUon^ 
^ T. M,y 720 ; G€Ufiinery. ChikkyS a ScP,yQ4k5. But if 
it clearly appear that no partnership existed at the time of 
the contract, no subsequent act by any person who may 
afterwards become a partner, not even an acknowledgment 
that he is liable, or accepting a bill of exchange drawn on 
them, as partners, for the very goods, will make him liable 
in ui action for got>ds sold and delivered; although he may 
be liable to an action on the bill of exchange. /<!., and 
ieeMidffwt^ v. FMipy \ C, M. ^ 22., 415. 

If no actual partnership existed, and the plaintiff relies 
on the ikdmissions of the defendants, proof tnat the defen- 
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dants suffered their names to be used as partners will be 
sufficient. If it can be proved that the defendant has held 
himself out to be a partner, not ''to the world," for that Ib 
a loose expression, out to the plaintiff himself, or under 
such circumstances of publicity as to satisfy a jury that 
the plaintiff knew of it and believed him to be a partner, 
he is liable to the plaintiff in all transactions in wnich he 
gave credit to the defendant upon the fsiith of his being 
such partner. Per Parke, J., Btekinsony, Vdlpy, 10 B. 
^ a, 140. 

The plaintiff must show that the name of the defendant 
was used in the firm with his own consent ; Netaecme v. 
Oolesy 2 Oamp. ,617; H.BL,^ (n.), ^h edit. Where a per- 
son fidlows his name to remain in a firm, either exposed to 
the public over a shop door, or used in printed invoices or 
bills of parcels, or published in advertisements, the know- 
ledge of the party that his name is used, and his assent 
thereto, is the very ground upon which he is stopped from 
disputing his liability as a partner. Per Tindal, V, t/l, Fm 
V. Clifton, 6 Binff., 794. 

An examined copy of an Answer in Chancery by two of 
the defendants to a bill of a third defendant, charging them 
as partners and praying for an account, is good evidence to 

Srove the partnership as against the person so answering. 
'tuddy V. Sandersy 2 2>. (^ 22., 847; Eoecoe, 6th edit., p. 
273. 

Where the defendant, a member of a copartnership, of 
which A is one, withdrew from it, and the partnership 
became indebted to a banking firm of which A was also a 
member, the knowledge by A of the retirement of the 
defendant was held hot to be an actual or constructive 
notice of that fact to the bank. Powlea v. Page, 16 L. J. 
C. P., 217. 

Delivery to Wife. 

Generally speaking, proof of the order by and delivery 
of goods to a wife, if living with her husband, will support 
an action against the husband for the price. The liability 
of a husband on his wife's engagements during marriage 
rests solely on the idea that they were formed by his autho- 
rity ; and if his assent do not appear by express evidence, 
or by proof of circumtances from which it may reasonably 
be inferred, he is not liable. 

Liability of husband when wife living with himjy-A wife 
livine with ner husband, with respect to certain contracts, 
namely, such as relate to necessaries for her husband's 
family, may be regarded as his general agent; poesessed 
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of a general and presamed authority, arising from the duty 
and liability of the husband to proTide his wife and chil- 
dren with necessaries; and the presumption that he assents 
to anan^ements for their benent, of which he cannot but 
be cognueant. The contract is the agreement of the hus- 
band, by the intervention of the wife ; not the personal 
contract of the wife ; Emmet v. Norton^ 8 (7. <^ P., 606. 
Cohabitation is strong presumptive evidence of the hus« 
buid*s assent to agreements made by her for the sup- 
ply of goods, for herself or her husband's household, 
during that period; M<mdgue v. Benedict^ 8 B. Sf (7., 
631, Where a husband is living in the same house with 
his wife, he is liable to any extent for goods which he per- 
mits her to receive there ; she is considered as his agent, 
and the law implies a promise on his part to pay the value • 
And this liability depends, not strictly on the real circum- 
stances of the husband, but on the appearance which he 
allows his wife to assume in society. When a tradesman 
is thereby deceived, the loss must rail upon him who con- 
nived at the deception. Waiihman v. TPaJb^H 1 Camp*^ 
121. 

If necessaries are supplied, the assent of the husband may 
be fiuriy presumed; but mere proof of the husband's coha- 
bitation with his wife will not» it seems, be sufficient to 
establish his authority so as to render him liable upon her 
contract for goods which are not necessaries suitably to the 
husband's circumstances and station of life. And whatever 
the amount of the husband's income may be, the extrava- 
gant nature of the wife's order is a matter fit for the consi- 
deration of the jury in determining whether the wife acted 
as the hushand's agent; Lane v. Ir(mmonffer^ 14 L, Jl, Ex,^ 
d6, reeogmzing Ffieskme v. Butcher^ 9 C.S^P^ 6417* Froo^ 
however, of a husband's having pud for articles ordered by 
his wife on former occasions is relevant evidence to go to a 
jury, upon a question whether or not she had, on a subse- 
quent occasion, ordered other goods by his authority; 
iPOearae v. Eaan, 5 Bing. N. C, 196. Wliere the pkintm; 
a jeweller, d^ivered jewellery to a wife to an amount in- 
consistent vrith her and her husband's fortune, and it ap- 
peared that she had at the time of her marriage jewellery 
suitable to her condition; and that she had never worn in 
her husband's presence any articles furnished by the 
plaintiff, who, when he went to the husband's house to 
ask for payment, always inquired for the wife and not for 
the defenciant, it was held that the goods were not neces- 
saries^ and as there was no evidence of any assent of the 
hnsbuid to the contract, he was not liable; Montague v. 

o2 



124 Ooodi Soid and Delivered — 

Benediet^ SB.Sf O^ 633. So, where the plaintiff; a linen- 
draper, supplied goods to the wife, the whole of which were 
delivered to her in tlie plaintiff's shop, with the exception 
of a small parcel received by her at her husband's door, and 
there was no proof that the husband ever gave any aniho- 
rity, express or implied, to the plaintil^ or knew of her 
purchases or possession of the things, but that he had sup- 
plied her wardrobe abundantly, it was held that the hns- 
Dand was not liable. Seaian v. Benedict 5 Bing.y 28t. 

So strong, however, is the presumption of the husband's 
assent during cohabitation, that even the adulterv of the 
wife, during that period, does not destroy it as to her con- 
tracts after the adultery and before the husband and wife 
separated ; Bobineon v. Greinoldy 1 Sali.f 119. And i£» after 
on adulterous elopement, he takes her back, he is liable fiof 
necessaries subsequently supplied. Harris v. Morrisy 4 
Esp.^ 41. 

But even cohabitation, and a knowledge on the part of 
the husband that his wife has contracted for goodsy are 
only presumptive, not conclusive evidence of his assent and 
consequent liability. The presumption may be repelled b^ 
circumstances, evincing that the tradesman gave credit 
solely to the wife ; and if the jury find that to be the fad, 
he is not liable. Where a milliner supplied ihe defendant's 
wife, upon her order, with articles to an amount nnauited 
to her husband's circumstances, and there was no evidenot 
that he knew of the dealings with the plaintiff, although 
at the time he lived with his wife, but it was proved that a 
former account with the plaintiff, without the defendant's 
knowledge, was [paid by the wife's feliier, who requested 
that nb further credit should be given to her without her 
husband's sanction, and that the plaintiff had .taken the 
wife's promissory note for the amount, it was held that the 
husband was not liable for the goods, on the giound that 
they were not supplied on his credit but on the wife's ; 
JHetealfe v. Shaw, 3 Camp,, 22. And where the wife had 
accepted bills of exchange drawn upon the husband for 

Srevious accounts for dress, and the plaintiff, on the dis- 
onour of one, applied to her lor payment, and not to the 
defendant, and the wife had said m the presence of her 
husband and of the plaintiff that her husband never paid her 
bills, she always paid her own, it was held that a verdict 
for the plaintiff on these facts was against the evidenoe, 
although it <was proved that the wife hod in her husband's 
presence worn some of the articles furnished by ibe 
plaintiff. BentUgf v. Orijfin, 6 Ihunt., 366. 

Where the wife ordered goods to be delivered to ker 
mother, saying her husband would pay for them, which he 
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dii; and she subseqiieiiLily <NPd«red oiher goods in like huiq* 
Her, it was held that there was evidence to go to the juxy 
of the wife being authorised to order the latter goods, 
FihHery,l^mi^4N.^M^U1k 

If a num cohabit with a woman, and allow her to pass 
as his wife without being manried to her, he is liable for 
goods imiished to • her, even bj a tradesman who knew 
that the parties were not married ; for the assent and the 
auliierity of the former in such case are to be inferred. Wat" 
son y, TkrMM^ 2 Etp. B^ €37; Bobmson v. Nahon, I 
Oamo,^ 245. 

Where the husband expressly "warns the tradesman not 
to trust his wife, he cannot (unless he has wrongfully 
tamed away his wife, teepogt) be chaiged with goods sub* 
sequently proyided ; and a notice to the servant usually 
eiB|doyea oy the toadesman, is notice to the latter; Ether* 
inglmY.Parroi^ 1 SM^y 118, It seems, howev^, ^that 
duiinff cohabitation, a seneral or pMic prohibition, not 
pfOTM to have reached the particular party, will not rebut 
the presumed power of the wife to bind the husband by her 
ooDtracts for actual necessaries. M<mijf T. jSmM, 1 JSM^ 
127. 

It frequently happens, eq;>eciaHy in London, that a mar- 
ried woman carries On a trade personally, and uq^arently 
on her own account. It seems tnat if the husbana is aware 
that she carries on the business, and resides with his wife, 
and receives the profits, a legal presumption arises that the 
wife conducted tne trade as his agent ; and he is liable for 
articles furnished in the business, though the invoices and 
feoeipts are in the name of the wife^ and she was rated to 
and paid the poor^s and paving rates; and wha« a' wife car^ 
ried on business on her own aocou^t during the imprison- 
meiKt of her husband ; and, after his return, articles were 
famished in the same business with his knowledge^ he 
was held liable for these articles, although the invoices and 
leoeipts wen made out in the wife's name ; Petty v. Ander- 
to% 2 C 4 P., 88 ; 3 ^tf^., 107. But where A^ who kept 
a froiteror^s shop, became bankrupt in the year 1824, Imt 
did not surrender to his commission, and from that time 
to 1833 the busmess was carried on by A's wife; fruit 
was supplied her between the years 1828 and 1832 to an 
amount exceeding 266/., and evidence was given that A 
was seen in London a few times between 1824 and 1833; 
ttid was arrested at the shop in 1833 ; and that he attended 
the marriage of his daughters at Marylebone Church; it 
was held that proof of these &ct8 was not evidence to go 
to the jury to show tiiat A*s wife acted as the agent of A, 
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80 80 to cham him with the price of the frait^'^althoiigh it 
might be eumcient to charge nim with neceasaries eapplied 
to the wife. SmaUpieee ▼. Dawes, 7 C.S^ P., 40. 

LtabiUty of hiuhand when wife not living with Mm.']—']! 
the wife is sepamted from her hiuband by mutual oonflent, 
and receives a sufficient sum for her support, suitable to 
his decree and circumstances, the husband cannot be 
chaiged even for necessaries provided for her; although 
the separation be not by deed, and there was no written 
agreement between them with respect to the allowance; 
and although the tradesman had no notice of such allow- 
ance ; Missen v. Piek^ ^ M.8^ W., 481 ; unless the plaintiff 
had trusted her before, and was not aware of the separation; 
Ozard ▼. Damfordy 1 8d, N. P. ; and it had taken plac^ 
so recently that it could not have become a matter of noto- 
riety in the place where the husband resided ; Rawfyne t. 
VanefyiSj 3 Esp., 250. The same rule holds if the wife 
have sufficient necessaries, either from her own resouroes^ 
Ludlow y. Wilmoey 3 Stqck,, 864 or provided for her, though 
not b^ the husband, tHsam v. awrreUj 9 0. Sf P., 717; and 
it is immaterial that such necessaries have not been paid 
for ; Atkins v. Ourwood, 1 €. S^ P., 758. 

If the husband and wife have parted by consent, unless 
the former makes her an adequate allowance, he remains 
liable for necessaries supplied to her; HodaHnson ▼. 
Fletcher, 4 Camp., 70; ffindUy v. Marquis of Westmeatk, 
6 B.S^ &, 211. The question in all these cases is one of 
authority. If the wife has a sufficient separate allowance, 
to support herself with every thing proper to her maintei»> 
ance, th^ she is not her husband's agent to ^ed|^ his 
credit, and he is not liable. By Aldermm^ B., migen ▼. 
Pick, QM.S^W., 481. 

Where a husband, not permanently separated f^mn his 
wife, makes an allowance to her for the supply of herself 
and femilv with necessaries daring his temporary absence, 
and a tradesman, with notice of tms fact, sunplies her with 
necessaries on credit, the husband is not Imble, HoU v. 
Brien, 4 ^. ^ Aid., 252 ; Bird v. Jones, B M.^ R., 121 ; 
and if the goods supplied be not necessaries, it seems not 
to be material that tne tradesman should have notice of the 
allowance. Dennis v. Serjeant, 6 0. S^ P., 419. ^ 

The husband is responsible if, notwithstanding the soffi- 
ciencv and due liquidation of the allowance, he has pro- 
mised to pay her debt ; Hornbuckle v. Hombwy, 2 Stark, 
R., 177; seel M. 8^ Rob,, 185, note. But where the subee- 
j[nent promise is conditional, and the husband is only liable 
in respect of such pronuse^ the plaintiff must shew that the 
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condition has been complied with. H6U ▼. Briet^ 4 i?, 41* 
Ald^ 262. 

After a man has separated from a woman with whom he 
had cohahitedy bat who is not his wife, he may discharffe 
himself from liability^ even from necessaries subsequently 
snpplled, by proving that they were not lawfully married ; 
Juimro v. Jje Chamawt^ 4 Camp^ 215. 

A husband is liable for necessaries provided for his wife, 
pending a suit intlie ecclesiastical court, and before alimony 
aeoreed, although a decree, afterwards made, directs the ali- 
mony to be paid from a date before the time when the 
necessaries were provided ; Keeganr. Smith, 6 B, 4[ C, 375. 
And ftfter a divorce for adultery in the husband, and a 
decree of alimony, the husband is liable for necessaries sup- 
ped to the wife, if he omit to pay the alimony ; fftuU v. 
Z>0 Blaqmere, 6 Bvm^ 550. The ade(}uacy of the allow- 
anoe is a question for the jury, even if a sum had been 
pnce fixed by the Ecdesiastical Court, pendine a suit for 
divorce, and on its dismissal the husband paid a smaller 
8um. Eh^hinwn v. FUuhery 4 Camp., 70 ; Enunett v* 
iVonoN^ fiC.^ P.y 506. After a divorce on the ground of 
nullity, the liability of the husband for the debts of his 
late ¥afe does not continue ; Anst^ v. Manners, Oow. 10. 

Where a husband wrongfidly turns away his wife, there 
is an implied credit for necessaries, which as a wrong doer 
he is not permitted to repel. In such a case he cannot by 
a general advertisement in the newspapers, or even by a 
particular notice to individuals not to trust her, exempt 
nunself from a demand for necessaries suitable to his sta- 
tion and circumstances, furnished to her whilst so living 
apart from him, even by a person who had been desired by 
hunnot to trust her; Today, Stoie8,Ld»B(s^m^ 444. But 
if he can show a consent and agreement on the part of the 
tradesman not to charge him with goods supplied to the 
wife, it may afford him a defence. Dixon v, Surrell, 8 C 

4: P., 720. 

And it is a well-established principle, that if a husband 
penonalfy ill-treat his wife, and be guilty of cruelty to- 
wards her, so that, from reasonable apprehension of further 
personal violence, she is obliged to quit his roof, he is re- 
sponsible for necessaries to tne same extent as if he had 
expelled her therefrom, and, under such circumstances, a 
request by him that she would return will not, it seems, 
determine his liability for necessaries supplied to her during 
their separation. Bmery v. Emery, 1 Y. ^ t/l, 501 ; ChiUy 
on Con-rods, Srd edit,, p. 174. 

Where a wife b guilty of the crime of adultery, and 
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either elopes from her huBband, or is by him expelled from 
his roof on that account; or even where, being compelled 
by his craelty to leave him, she is afterwards gtiilty m this 
offence, and he refuses to receive Iter, he is not Ham even 
for the bare necessaries of life supplied to her after her 
adultery and during their separation, although he do not 
generally or specially prohibit tradesmen from trusting her; 
Af arris v. Martin j SCra.., 647> 706; Hdrdie v. Grants 8 C. 
^ P.y 612; and although he himself has likewise committed 
adultery, and has turned his wife out of doors, and tibo oSleir 
to return. 0<»rier v. Hancock^ 6 T, i2., 603. 

If a wife improperly leave her husband uMaut his etm* 
seniy and continue aroent from him, he is not liable to a 
tradesman, who, after an express wamins; to hkn to tiie 
contrary, supplies her necessaries alter her nusband's refusal 
to receive her again upon her offer to return; altfaoagk the 
wife were not furnish^ with the means of support hy her 
husband; and although she had not committed adultery; 
Manby v. ^Sbotf, 1 Sid.y 118. <And it seems that in such case 
a notice not to trust the wife, need not be given, it being 
tiie duty of the tradesman^ before he trusts a woman under 
Such circumstances^ to make inquiries. Misen v. Pieky 3 
M. Sf FT., 481. 

So where in putsuanoe cf a deed of seJooFBte mainieniiiice, 
a wife qifeits her husband against his will, and continnea to 
live apart from him, although he is wifidng and wishes to 
receive her back, and provide for her in his own house, it 
seems he is not liable even for necessaries supplied to her. 
Hindis V. Marquis of Wesimeathy 6 B. S^ a, 200. 

Where it appeared that the defendant's wife having 
committed adultery, he separated himself from her^ but left 
her in his house with two children bearing his name, but 
without making any provision for her in consequence of the 
separation; and she continued to reside in the house in a 
state of adultery; it was held that the husband waa liable 
for necessaries furnished to her in the house in which she 
was left with the children; it not appearing thlit the 
plaintiff knew, or might readily have known, tne circum- 
stances under which she was living. But Eyre, O. J., 
observed, *^if the defendant in another action brought 
against him by some other tradesman, shaU be able to 
establish the notoriety of his wife's situation, he may defend 
himself ;'* and Buller, J., remarked that the case was ano- 
malous. Norton v. Fagan, I B.&P^ 226. 

Onus of jMtM)/:]— Where the defendant is living with hia 
wife or person to whom the goods were delivered, it will be 
sufficient for the plaintiff to prove (in addition to the order 
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for and ddiTery of the goods) eithor the fact of marriagey 
or that the woman and the defendant cohaJluted, and that 
she passed as his -wife with his assent. This will he suffi- 
cient primdfacie evidence of the defendant's Uahillty, and 
it will be no defence, that the plaintiff knew her not to be 
his wife; Watson y. ThreUkela^ 2 Eso^ 637; JtMnaon y. 
MahoUy 1 Camp.y 245. But this only applies while the 
woman assumes the defoidant's name, lives in his house, 
and is part of his family. Wcsteon v, I%relkeidy Vlf^^' 

Where th« defendant is separated from his wife^ it lies 
upon the plaintiff to show not merely the macriage by the 
fact of marriage or by reputation, but, imder the circum- 
stances of the separation, or from the conduct of the hus- 
band, that he is primd fade liable; and this even in an 
action tor necessarien; Memwming v. Leslie^ M. 4f ^-9 ^8; 
Ciifhrd y. IxOany ibid^ 102, 8 (7. ^ P., 15. And in such cases, 
where the goods supplied are not necessaries, it is not to 
the husband to prove having given notice not to trust his 
wife, but for the plaintiff to sbow such a state of &cts as 
to raise an inference that the wife contracted as the agent o€ 
the husband. Spreadbuty v. Ohapmtm; 8 C 4* P., 371. 

After such proof has been adduced, it is incumbent on the 
husband, when sued for necessaiies furnished to his wife 
duiing their separation, under an agreement for a separate 
maintenance, to prove the adequacy of the allowance and 
the due payment of it; and if it be inadequate, or not dvlj 
paid, he is liable ; Nuree v. Craiff, 2 New i?., 14a And if 
a hnsbond, on separating from his wife, imtead of granting 
her a continuing allowance, assign, by deed, certain pro- 
perty absolutely to trustees for her benefit ; he must prove, 
when sued for necessaries supplied to her after their separa- 
tion, that ^e trustees gave effect to the deed, by taking 
possession of the property. BurrettY'fiootyj 8 Taunt,y 343. 

On die other hand, the defendant may rebut any primd 
faeie presumption of his liability, by proof that the credit 
was given to the wife ; or by proof of any other circum- 
stances negativing the husband's assent, see ante^ p. 123. In 
the case of necessaries supplied during cohabitation, he may 
shew an express notice to the plaintiff not to trust the wife, 
or a general or express notice where the goods are not 
necessaries. 

Ghods eoild to wife before marriage.'] — ^The husband is 
hable jointly with the wife during the marriage upon all 
contracts made by her while she was single, how improvi- 
dent soever they may be, and although he may have received 
no fortune with her. The husband canno^ however, be 
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sued alone on luch oontracts^ but the wife must be joined 
in the action with him. 

Ab to the liability of a wife to be sued as a single woman, 
see o/ntey p. 34; and as to the liability of an infant widow 
for the funeral expenses of her husband, see Chappie y. 
Cooper^ 13 Z. J., Ex. 286. 

Dbutbrt to Infakt. 

The father of an in&nt to whom goods are supplied is 
only liable where an actual authority from him to his son 
is proved, or circumstances appear from which such an au- 
thority can be implied, or there is a subsequent recognition 
of the claim ; Baker y. Keen^ 2 Stack., 501 ; Bol/e v. jUfbcU, 
6 C 4- P.y 286. It seems doubtful whether a fauier, desert- 
ing his infant child, be liable to a partv who supplies the 
child with necessaries, no &rther proof of contract being 
given. An action, at all events, cannot be maintained iS 
the father had reasonable ground to suppose that the child 
was provided for. Urmston v. Newcomen^ ^-^-^ ^'f 389- 

It appeared that the plaintiff, a tailor, fumished clothes 
to the defendant's son, a boy at school; that the boy when 
sent to the school seemed in want of clot&es; that when he 
went home for the holidays he took the clothes in question 
with him, but was not wearing them; and that he retunied 
to school witii them. Defendant lived a short distance 
from the place where the school was, but it did not appear 
that he had given any direction, or made any provision for 
supplying his son with clothes. It was held that, on this 
case, there was some evidence to go to a juiy of an implied 
authority from the father to furnish the clothes ; Law v. 
WiUtiny 6 A. ^ Rf 718. So in an action against a parent 
for the price of regimentals fumished to his son, Abbott^ 
C. J., left it to the jury to consider whether they could 
infer that the order wae given by the assent and with the 
authority of the father. He said that ''a fother would not 
be bound by the contract of his son, unless either an 
actual authority were proved, or circumstances speared 
from which such an authority might be implied. Woe it 
otherwise, a father who had an imprudent son, might be 
prejudiced to an indefinite extent; and it was therefore 
necessary that some proof should be given that the order of 
a son was made by the authority of nis father. The ques- 
tion, therefore, for the consideration of the jury was, 
whether, under the circumstances of the particular caee^ 
there was sufficient to convince them that the defendant 
had invested his son with such authority. He had placed 
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his son at the Military ColleM at Harlow^ and had paid his 
expenses whilst he remained there. His son, it appeared, 
then obtained a commission in the army; and haTing found 
his way to London, at a considerable distance from his 
bther's residence, had ordered regimentals and oUier articles 
suitable to his equipment for the East Indies. If it ap- 
peared in evidence tnat the defendant had supplied his son 
with money for the purpose, or that he had ordered these 
articles to be iiimished elsewhere, either of those circum- 
stances might have rebutted the presumption of any autho- 
rity from the defendant to order them from the plaintiff. 
Nothing, however, of this nature had been proved; and 
siHce the articles tnemselves were necessary for the son, and 
suitable to that situation in which tiie defendant had 
placed him, it was for the jury to say whether they were 
not satisfied that an authority had been given by the de- 
fendant." Baker v. Keen^ 2 Stack. B., 501. 

Even the fikther of an illegitimate child is liable, upon an 
implied contract, to pay for necessaries supplied for the 
chud, if he have adopted it by taking it to his home. 
Hedkh V. Jowring^ 5 Msp. i?., 131. 



EviDBNCB IN AN ACTION BY AdMINISTIUTOB OR ExBCUTOB 

FOR Goods suppued bt Int:bstatb or Tbstator. 

The County Courts Act, 9 & 10 Vict., c. 95, enacts that 
it shall be lawful for any executor or administrator to sue 
and be sued in any court holden under this Act in like 
nuumer as if he were a party in his own right, and juds;- 
ment and execution shall be such as in the like case would 
be given or issued in any superior court*. 

Where an administrator or executor seeks to recover the 
amount of goods sold and delivered by the intestate or tes- 
tator, he must, in addition to the proof necessary in an 
ordinary case of goods sold (awte^ n. 3 to 28), prove his title 
to sue; that is to say, that he is administrator or executor, 
as the case may be. 

Administration is proved by the production of the letters 
of administration, and no further evidence is necessary on 

* If by this is meant that the executor or administrator may bring any 
action which his testator or intestate might have brought, this clause 
^•kes a serious alteration in the law ; for, independently of this clause, 
theie are many actions a man may bring in his own right which his 
nwmtor or administrator cannot. See ArchhoWt Fraetice of the New 
County Cimrtt, p. 72. • 
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that point, as the seal of the Eccl^siaBtieal Court proves 
itself. 

The title of an executor is proved hy production of Ihe 
probate ; and as in the case of administration, the seal of 
the Ecclesiastical Court or the probate prorea itself. 
Eempton v. Oross^ Hardw,^ 106. 

As the administrator or executor has in geneild the cos- 
todv of the letters of administration or the probate of the 
will, there will seldom be any difficulty In producing the 
requisite proOf . The letters of administration and pmate 
are not, however, the only means of proof ; for the Act 
book of the Ecclesiastical Court, or an examined copy, 
stating the grant of letters of administration to the plaintiff, 
or containing an entry of the wiU having been proved and 
of probate granted to the executors therenn named, is proof 
of the party being administrator or ekeeutor, without notice 
to produce the letters of administration, or without account- 
ing for the non-productioh of the probate. Coos v. AUmg- 
ham, Jacob, fil4. 

- An indorsemetat or note at the ^t of the original will, by 
the surrogate and deputy-registrar. Is primary evidence of 
probate, when no other record of it is kept; Doe v. Mew, 
1 A,Sf E,, 240; but the original will cannot in general be 
read in evidence to prove the title of the executor. It. v. 
Barnes, 1 Stack., 243 ; Pinw^ y,Ptnn^, 8 J9. ^ C, 335. 

If the probate is lost, it b not 'the practice of the Exsde- 
siastical Court to grant a second probate, but only an exem- 
plification, which vnH be evidence of the proving of the 
wilL Shqoherd v. Shorthose, 1 Sira,, 412. 

It may be observed here, that an executor may in gcmeral 
sue in his representative character on a contract made with 
himself, when the money recovered would be assets; or he 
may sue as for a debt due to himself; Cowell v. Watts, 6 
East, 406; Heath v. Chilton, 13 L, J., Ex. 225. The dis- 
tinction affects the form of the plaint, and also the evi- 
dence to a certain extent; for where the plaintifr sues as 
executor he must prove his character and right to sue in 
that form. 

Z>^/«nc0.]|— With regard to the cause of action, the evi- 
dence in defence will be the same as in an action between 
the defendant and the Intestate or testator. Boscoe, Gth edit., 
p. 577. See ante, p. 29 to p. 107. 
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£tidbhcb tor the Plaintiff in an Action against 
Administrator or £xbctttor for Goods bupflibd to 
AN Intestate or Testatrix. 

In addition to the eTidenoe of the sale and deliveiy of the 
goods to the deceased, as in other cases, the plaintiff must 
prove Uie representatiye character of the ddfendimt; and 
also, it appears, give evidence of assets. 

Proof that i^emdata ia «i?ecitfor.]— He may prove the 
representative cnaracter of the defendant hy proauction of 
the probate or letters of administration {see ante, p. 131), or 
by secondary evidence of them, after a notice to produce 
served upon the defendant ; in such case, as the presump- 
tion of law is that the probate or letters of administration 
are in the possession of the party who is alone entitled to 
them, it is not necessary to give any evidence in order to show 
that they are in the defendimt's possession. When notice was 
given to the defendant to produce the probate of his testis 
tor, and the defendant was bound by & judge's order to 
admit an office copy of the will, it was held that on non- 
production of the probate, an official copy ot the will, pur- 
porting to be signed by ihe registrar of the Ecclesiastical 
Court, and annexed to which was what purported to be a 
copy of the act of the Ecclesiastical Court, was admisisble 
as secondary evidence, being a copy of an official act. 
IFaiie v. Gale, 14 Z. •/., Q. R, 212. 

Some proof of the identity of the defendant with the 
person named as executor in the probate must be given. 
Koeooe, eth edit,, p. 579. 

If a pwecm who is neither executor nor administrator 
intermeddle with the goods of the deceased, or does any 
other act characteristic of the office of executor, he makes 
himself an executor of his own wrong, or, to use a more 
technical expression, an executor de eon tort, and liable not 
only to an action by the rightful executor or administrator, 
but also to be sued by a creditor of the deceased. 1 Wil^ 
liaii^ Executore, 2nd edit., 148. 

Executor de eon tort, "^^^h&tt tile defendant is sued as 
esecutor de eon tort, in consequence of having intermeddled 
with the effects of the deceased without having any title in 
fact either as executor or administrator, the plaintiff must 
of course give evidence of such acts as will in law make a 
man an executor de eon tort, and where the defendant is in 
fact executor or administrator, but the plaintiff cannot give 
evidence of the probate or letters, it is sufficient to eive 
evidence of such circumstances as will render the defendant 
liable as executor de eon tort, Eoseoe, 6lA edit^ p. 679. 
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What acts will make a man an executor de eon tort is a 
question of law; but it is for the jury, if there be one, to 
say whether such acts are proyed; Padffet y. Prieet^ 2 T, 
R»y 97. Evidence of slight acts of intermeddling with 
the property of the deceased will be sufficient, in one 
case, merely taking a book, and in another a bedstead, was 
held sufficient; Anon, Noy^ 69. So living in the house aiid 
carrying on the trade of the deceased, Hooper y. Summereett, 
Wtgkho.^ 16; demanding, suing for, receiving, or releasing 
the ^ebts due to the estate; Com. Dig. Adminietraior, 
(c. 1 ) ; entering on a lease or term for years; using, or 
giving away, or selling of the goods, or if he takes the goods 
to satisfy ms own debt or legacy. So where A, the servant 
of B, sold goods of C, an intestate, both before and after C's 
death, in pursuance of orders given by C in his lifetime, and 

Slid the money arising from such ssle into the hands of 
, it was held that B was an executor de eon tort; Pad^ 
y. PrtMf, 2 T. jR., 97. And where a creditor took an abso- 
lute bill of sale of the goods of his debtor, but agreed to leave 
them in his possession for a limited time, before the expira- 
tion of which time the debtor died, and the creditor took and 
sold the goods, it was held that the bill of sale was fraudu- 
lent against other creditors, and that he had thereby rendered 
himself executor de eon tort; Edwarde y, Hdrbeny 2 T, R.^ 
687. Merely looking up the goods of the deceased; direct- 
ing the funeral in a manner suitable to the estate, and out 
of the effects of the deceased; feeding his cattle; repairing 
his houses^ or providing necessaries for his children, or 
paying the deceased's debts out of the defendant's money,— 
will not render the party liable as executor de eon tort; for 
they are merely offices of kindness and charity. WiUiams 
on Execntore^ P, 1, B. Zych.6\ Boecoe^ Qth edit,, p. 680. 

Where the widow of a hairdresser continued in the house 
and shop after his death, without selling anythine, and 
gave a promissory-note to a creditor of her husband, and 
afterwards took out administration; it was held that she 
could not be charged as executrix de e(m tort. Serle v. 
Watenoorthy 4 Jf . * FT., 9. 

Proof of aeeete,} — ^Very slight proof of assets will be 
sufficient unless contradicted by evidence on the part of 
the defendant 

Proof that certain articles of furniture were bought by 
the deceased and seen in his house shortly before his death, 
is primd facie evidence of assets. Britten v. Jonee^ 3 Bing,j 
N, C,y 676. In order to prove assets, the plaintiff may give 
in eyidence the inventory exhibited by the defendant in 
the Ecelesiastical Court; but a copy of the inventory, 
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si^ed by the Appraiaen and not by the execaton^ is not 
evidence. B. N\jP.y 140. It is not every inventory thai 
will be proof of aasetB: thus the inventory exhibited by an 
executor before probate, which he makes out without full 
examination of the property, and in which he is bound to 
include all the efiects of tne deceased, is not even primd 
fwsU evidence of assets. Steam v. MUla^ 4 B. if Ad., 667. 

When the assets consist of debts due to the deceased, it 
has been held that it is necessary to prove, presumptively 
at least, that these debts have been paid, uilea v. Ih^tom^ 
1 Stark., 82. See hnower, B. N. P., 140; Stmtk v. DavU^ 
Selw,, N. P., 712. 

Where to prove assets, an account rendered b^ the de- 
fendants to the plaintiff was given in evidence, in which 
they stated that a sum of money had been awarded as due 
to the testator's estate, Lord Eilenborough held that this 
was not sufficient without shewinjg^ that it had beenseceived 
by the executors. Willianu v. nines, 1 Camp,, 064. If an 
executor submits to arbitration, such submission is not an 
admission of assets; the arbitrators not directing the exe- 
cutor to pay the money. Pearson v. Henry, 6 T, R., 6. 
But a submission to arbitration and an agreement to pay 
what shall be awarded, with an award to pay accordingly, 
b an admission of assets to the amount of the sum so 
awarded. Barry v. Rush, 1 T, R,, 691 ; Worthington v. 
Barlow, 7 T, R,, 463. Proof of an admission by an exe- 
cutor that the debt was just, and that it should be paid as 
soon as he could, is not evidence to charge him with asseta 
BtndsUy v. Russell, 12 East, 232. So the payment of 
interest npon a bond of the testator is not an admission of 
assets. Clefierky v. Brett^ cited 6 T, R,, 8. A probate 
stamp isprimd facie evidence of assets; Foster v. Btakeloeh, 
6 J9. ^ Ct, 328 ; but it is doubtful whether it is evidence of 
the amount of assets. Steam v. Mills, 4 B, S^ Ad., 657 ; 
Mann v. Long, S A. Sf E., 690. 

An administrator bond fide compounding with a debtor 
to the estate, is not liable to Uie full amount of the debt 
compounded, as he is where he releases it without con- 
sideration. Penninaton v. Healey, 1 (7. 4" M., 402. 

Where leasehold premises are the assets, the value as 
between the lessor and the lessee's executor is to be taken 
exclusive of deterioration for want of repair, or other 
breach of covenant committed in the executor's time ; and 
the insolvency of an under-tenant, let in by the testator, 
cannot be taken into consideration, at least where there is a 
clause of re-entry in the underlease for non-payment of 
rent. Hotmidge v. Wilson, 11 A. Sf E., 646. Roscoe, Qth 
edit.,p,&BO. 
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£tID1SKC£ fob TBB DxyEKDAKT. 

The administrator or executor may of course set up any 
defence to the claim oi the plaintiff which the defeadttit 
miffht himself have set up if living. 

As to such defences, see atUe^ p. 28 to p. 107. 

Se6'0ff.']-fA defendant sued as executor or admiuistraitor, 
cannot set>off a debt due to him personally ; but a debt due 
frran the plaintiff to the testator in his life-time, may be 
set-off against a debt accruing to the plaintiff from the 
defendant as executor after the death of the testator. 
Blahesl^ y. Stnallwoody 15 Z. J.y Q. B,^ 185. 
• Statute of LimUaHon».'\ — A promise by one executor 
will Bot take a case out of the Statute of Limitations as 
against his co-executor. TuUook t. Dtmn^ I R. i M*y 416; 
SchoU^ V. WaUovL, 13 Z. J.^ Em^ 122. 

Poymmt ef dAur\ — ^The defendant, in answer to this 
action, may prove that the cwMto have been exhausted by 
payment of other debts of the deceased of as high, or, of a 
fiigher degree than the debt of the plaintiff : tor the de- 
fendant is of course only liable to the extent of aeeeU of 
the deceased in hb hands, applicable to the debt sought to 
be recovered, in reference to its degree or quality. 

The payment of assets must be by a due coarse of 
administration. 

The course of distribution is as follows :~1. All funeral 
expenses, and the charges of proving the will, or of taking 
out letters of administration ; and tne defendant may shew 
that he has retained money m his hands to pay for the 
expenses of administretion to which he has made himself 
liable, without proving that he has paid them. GilUee v. 
Smither, 2 StaO;/^ 528. 2. Debts due to the Crown by 
record or speciality. 3. Certain debts created by particula* 
statutes. 4. Debts of record, if docketed according to 
statute 4 & 5 W. & M., c. 20; otherwise they onbr rank 
as simple contract debts. Hiekqf v. HogUr^ 6 T, if., 384; 
HM V. Tapper^ S B.^ Adol^ 655. 5. Debts due by spe- 
cialty, and rent 6. Debts due by simple contract. WU- 
liamt^ EaxctUorSy P. 3, B. 2, ck. 2. 

The expenses of the fiineral, if reasonable and suited to 
the rank and circumstances of the deceased, will be allowed 
out of the assets ; if unreasonable, the executor must take 
his chance of the estate turning out insolvent. Edwards v. 
Edwards^ 2 C ^ Jf., 612. And he will be liable to rea- 
sonable expenses, even although he did not actually order 
the funeral, provided the credit was not given to another ; 
and if he has authorized unreasonable expenses, he is liable 
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pdnona^, and not meiely as exeentor ; Briee ▼• Wilmm, 
8 ^. j^ Ay 349 (n); and an administrator is liable as suck 
even where he has sanctioned them before he tock. out 
adminbtrstioBk Lw^ v. Walrond, 3 Bing,, N. C^ 841. 

An ezeoiitor 4e tan tori lAay pay a q>ecialty debt alter 
action brought by a simple oontMMst ereditor, and may 
prove the payment of that debt in bar of the action. 
Uxmkmm v. OUff, 2B.lf Ad^ 309. 

When the defendant relies upon the pa3rment of bonds 
of the deoeased) it will be sufficient, it is said, to prove the 
payment without proving the bond ; B. N. P., 143; for 
although no bond existed, the pa3rment of any debt would 
be a good answer to an action on simple contract as for 
goods sold ; but where the action is brought on a b(md of 
ibe deceased, and the defendant relies on the payment of 
other bonds, Uie execution of such bonds must be proved 
b the usual manner, even though the bonds have been 
destroyed. QiUUe y. Smitkiry 2 Skiisk^ 630; Se$ Poole t. 
Warrmy ^A.^K^ 682. 

Though a creditor may so mislead an executor as to 
preclude himself from objecting to the course of eidmini- 
stration, yet a letter written to the latta intimating an 
intention to hold Mm liable personally and not as executor, 
is insufficient for tills purpose, Rkkwdt-v. Btwkih^Z Bing^ 
N. a, 493. 

(htutandinff dAtsJ] — ^An administrator or executor may 
shew that there are outstanding debts of a higher nature 
than the one sued for. This defence difiers therefore from 
tbe <«ie just omsidered, inasmuch as actual pajfmeni of 
debts of an equal degree is a good answer to the proof of 
snets; but if the debt has not been actually pidd, but is 
Bimply due^ it must be of a hi^er nature than the one 
snea for, to be a good answer. For example, in answer to 
the action for goods sold and delivered, the administrator or 
executor cannot say that there are other unsatisfied claims 
for goods sold, or on any other simple oontracts^ which will 
take all Uie assets. Tlie unsatisfied claims must be spe- 
eialty debts^ as bonds, jadjonnents, &e. 

An executor may connss a judgment to a creditor in 
^oal degree vnth the plaintiff pending the action, and 
plead it m bar ; and though done for the express purpose 
of depriving the plaintiff of the debt, it is good both at law 
and in equity. 2 Saund^ 61 (n); PieiOod v. fystety 3 Jf. 
* S^ 376. 

Retainer,'] — ^The defendant, if a rightful executor, may 
shew a retamer of the assets to satisfy a debt due to him- 
aelf. It must, however, be a debt of an unequal or higher 
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deme than the deht for which the action is btonghty in 
order to entitle the defendant to retain it. So the derendant 
may retain for pa3rment8 which he lias made out of his own 
monies before the entering of the plaint, in dischaige of 
debts of the deceased of equal or Wher degree than tlie 
pLiintirs. a lAU,y 283 a; B. N. P.^ 141. 

One of two executors may retain for his own debt out of 
a balance due from both to the estate. Kenl v. Pickering^ 
2Keene. 

An executor de son tort cannot retain for his own debt, 
though of higher degree, and though the rightful executor 
after action brought has consented to the retainer. Chrtii 
T. Vernon^ 3 T. B., 687. S. C. in Error, 2 H. Bl^ 18. 

Emdenee in answer to proof that defendant is exeattor de 
son ft>ft.]~In answer to the evidence adduced to prore him 
executor de son tort, the defendant may shew that he took 
possession of the intestate's goods under a fair claim of 
ri^ht ; Femings v. Jarrat, 1 Esp,, 355 ; Com. Dig. Admi^ 
ntstrator (C. 2); or that he acted under the authority of 
the rightiul administrator; but it is no defence that he 
acted as the agent of one named executor, who has never 

S roved the will; Cottle v. Aldrich, 4M.if S,^ 175. It is 
oubted whether there can be an executor de son tort while 
there is a lawful executor in being. HcUl v. Elliot, Peaie 
Ca., 87; Bead's ease, 5 Co., 34 a. Boseoe GtA edU^ p. 580. 
To dUrfence of payment of debts.'] — ^Where the defendant 
shews payment of debts to the amount of the assets, the 
plaintiff mav shew that the payment was made out of 
another fund applicable to sucn debts, and not out of the 
assets. Marston v. Downes, I A. 6j E., 31. 

To defence of outstanding debts.^^^Where the defendant 
shews an outstanding judgment, the plaintiff may answer 
that it was obtained or kept on foot by fraud, and give in 
evidence that the debt was not a just one, or that less is 
due than the sum for which judgment has been given ; 2 
Sound., 50 (ft). In answer to the latter evidence, wbich 
is primd facie proof of fraud, the defendant may show that 
the judgment was entered for more than was due by mis* 
take ; Pease v. Nayhr, 5 T. B., 80. If it appears in 
evidence that the creditor was willing to take less than is 
recovered, it is proof of fraud ; but if it be shewn that the 
administrator had not assets to pay that sum, it is no fiaud; 
P&r Cur. Parker v. Atfield, 1 Salk., 312. If the defendant 
sets up several iudgments recovered against himself, to 
which the plaintiff replies fraud, it will entitle the plaintiff 
to a general judgment if he can avoid any one of them ; for 
a judgment recovered against an executor being an admis- 
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sion of assets, if any one of the. judgments be ftlufied, the 
defendant admits by setting up* all the iud^ents that he 
has more assets than will satisfy the other judgments, by 
as much as the judgment, so falsified, amounts to. 1 Sauna., 
397 a (fi). See Chamberiaine v. Pickering^ 1 Freeman^ 28 ; 
Gilbert y. Dee^ tft., 637. In an action in the County Court, 
however, where the parties are not tied down to any par- 
ticular Ime of defence by previous pleadings, the defendant 
might probably be allow^ to show the exact amount of 
assets so as to limit his liability, notwithstanding he set up 
a judgment which the plaintiff faLsifies, although, in strict- 
ness, even in the County Court he could not do so of right, 
as he ought to establish his defence at once, whatever it 
may be, and setting un a judgment and then calling 
evidence to show that ne had no assets to meet it, is a 
contradictory defende. 

To defence of reUiiner.l^ln answer to the evidenee of 
retainer by an executor de eon tort^ the plaintiff may show 
who are the rightful executors. B. N, P,y 143. 

Promise by executor or admini8trator.'\—la answer to the 
defence of no assets^ or retainer, S^e,, the plaintiff may 
sometimes prove a promise by tiie defendant to pay the 
debt sued for. No action can however be brought whereby 
to charge an executor or administrator upon any special 
promise to answer damages out of his own estate ; unless 
^e agreement upon which such action shall be brought, or 
some memorandum or note thereof, shall be in writing, and 
signed by the party to be charged therewith, or some other 
person thereunto by him lawfully authorised ; 29 Car, II, 
^ 3} s. 4. In order to render an executor, &c., personally 
responsible for the demand against the testator, it is essen- 
^ not only that the promise of the representative should 
be in writing and signed, but that there should exist some 
new and sufficient consideration for the engagement ; as the 
forbearance to proceed against the defendant, &c. The 
mere possession of assets seems not to be a sufficient con* 
tlderation to charge the executor personally on his promise. 
It is said that the creditor's proof to the executor of the 
delivery of goods to the testator, is a sufficient consideration 
for this puipose. And it seems that the consideration for 
^ promise must appear on the fiftce of the memorandum, 
Chitfy on ContraetSy Srdedit. 

Although such a promise is mentioned here as in answer 
to the defence of want of assets, &c^ the plaintiff when he 
'^os upon such promise, shoald prove it in the first in- 
stance as part of his case. Proof of the promise, however, 
will not dispense with the necessity of proving that the 
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defendant is ezecntOT or administer, for that forms pari of 
the consideiation for the promise ; but the plftintiff need 
not show that the defendant had assets. 

The promise of an execntor to pojr a debt ^* wheneYei 
sufficient effects aie received fiom. the estate of the de- 
ceasedy" must be undMstood to mean sufficient effects in 
the ordinary course of administiadon-. Botoerbani v. Jlfo»- 
Uiro, 4 Tatmt,, 844% 

As to acti<Hi8 to fecoyer the amount of a legacy or dis- 
trtbutiTe share^ see pott^ AcHam rtlcOmg to Mom^ __ 

Actions bt AssiaNEss of Bankrupts. 

In an action brought by the assignees of a bankrupt 
upon contracts made Mtween the bankrupt and the defend- 
ant (as for goods sold by the former^ the assignees in 
addition to the proof of the contract, as in other cases, mns^ 
]prove their right to maintain the ^aetion. 

The 6 Geo. IV., a 16, sec* 63> and 1 & 2 WiU. IV., c. 
56, sec. 25, vest the bankrupt's property in the assignees ; 
see ante p. 102. As to evid^ce of proceedings in bank- 
ruptcies m general, see 2 & 8 Will. IV.^ c, 114^ s. 8^ ante 
p. 97. 

By 6 & 6 Vict<, c« 122, s. 24, if the bankrupt sh^ not 
(if he was within the United Kingdom at the date of the 
adjudication), within twenty-one days after the advertise- 
ment of the bankruptcy in the Ckusite^ or (if in any other 
part of Europe at the same date^ within three months 
after such adveitisement, or (if elsewhere at the same dateX 
within twelve months after such advertisement have com- 
menced an action, suit, (Mr other proceedinff, to dispute or 
annul the ^t, and shall not have prosecutM the same with 
due diligence and with effect, the Qnsette containing such 
advertisement shall be conclusive evidence in all cases as 
against such bankrupt, and in all actions at law, or suits in 
equitv, brought by the assignees for any debt or demand 
finr which such bankrupt might have sustained any action 
or suit, had he not Iwen adjudged bankrupt^ that such 
person became a bankrupt before the date and suing forth 
of such fiat, and that such fiat was sued forth on the day 
on which the same is stated in the Gasfette to bear date. 

The l&i Will. IV., c. 56, s. 17, authorising the bank- 
rupt to dispute the adjudication by petition to the Court of 
Review^ wnich may grant an issue for trying the validity of 
the adjudication ; enacts that if the verdict or adjudication 
shall not be set aside, such verdict or adjudication shall 
as against the bankrupt, the petitioning creditor, and any 
.assignee, and all persons indebted to the bankrupt's estate, 
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be 0GiicLii8i7« evidenoe that the jNiity was or was not a 
bankrapt at the date of such adjudication. 

By ] & 11 Vict., c. 102, the Court of Review is abolished, 
and its jurisdiction and powers transferred to one of the 
vice-chancellors. 

The appointment of the assignees is proved by the pro- 
duction of the appointment, or other instrument, or a copy 
sealed with the seal of the Court of Bankruptcy, which la 
evidence without further proof, 1 & 2 Will, IV., c« 56, 
sec. 29 ; 2 & 8 WilL IV., c. 114, s. 9; anU^ p. 97. 

The 6 €reo. IV., c 16, s. 90, enacts, that in any action by 
or against any assignee, no proof shall be required at the 
trial, of the petitioning creditor's debt, or of the trading, or 
act of bankruptcy respectively, imless the other party in 
such action shall, if defendant, at or before pleading, and if 
plaintiff, before issue joined, give notice in writing to such 
assignee, or other person, that he intends to dispute some, 
and which of such matters ; and in case such notice shall 
have been given, the judge may (if he thinks fit) certify 
that the matter has been proved or admitted, which shall 
entiile the party to costs. 

Although this section is not strictly applicable to actions 
in the County Courts, the judges of tnose Courts would pro- 
bably apply the spirit of it to proceedings in their CourtSi 
and where no notice had been given, either refuse to allow 
the defendant to dispute the above points, or adjourn the 
case, to enable the plaintiffs to supply the evidence, and 
saddle the defendant with the costs incident to the postpone- 
ment. 

In regard to the evidenoe of the petitioning creditor's 
debt, the 6 Geo. IV., c. 16. s. 92, provides, that if the 
bankrupt shall not have given notice within a certain time 
of the adjudication, of his'intention to dispute his bankruptcy, 
or procoeded therein with due diligence, the depositions 
taken before the commissioners, at the time of^ or previous 
to the adjudication, of the petitioning creditor's debt, the 
trading and act of bankruptcy shall be conclusive evidenoe 
of the matters therein respectively contained in all actions 
at law, or suits in equity, brought by the assignees for any 
debt or demand, for which the banJorupt might have susf- 
tamed any action. 

If the bankrupt had not disputed his bankruptcy, w dis- 
pated and flEuled, then the Gazette or verdict appears to be 

conclusive evidence that he was a bankrupt at the date of 

nioh adjodicatmn. See 5 & 6 Viet, c. 122, s. 24; 1 & 2 

Will IV., c. 66, s. 17; ante, p. 140. 
In the evMit of the death of any witness deposing to the 

Petitioning creditor's debt, trading, or iMt of baokruptoy^ 
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under any fiat in bankruptcy, alrieady iasned or hereafter to 
be iBBued) the deposition of any such deceased witness, 
purporting to be sealed with the seal of the Court of Bank- 
ruptcy, or a copy thereof purporting to be so sealed, shall 
in all cases be receivable in evidence of the matters tiierein 
respectively contained ; 5 & 6 Fte^., e. 122, s, 25. 

Defence.'] — The defendant ma^ of course avail himself of 
any defence applicable to an action brought by the bank- 
rupt. As to such defences, see anie^ p. 29 to p. 107« 

Set-of, ^--In regard to set-of(aniey p. 72), the 6 Geo. lY., 
c. 16, s. 16, enacts, that where there has been mutual 
credit or mutual debts between the bankrupt and another, 
one debt or demand may be set against the other, notwith- 
standing a prior act of bankruptcy ; and the balance alone 
shall be claimed or pud ; and every debt or demand prov- 
able against the estate may be setp-off against it, provided 
the person claiming the set-off had no^ when credit was 
given, notice of an act of bankruptcy committed. 

The tenn mutual credit is hela to have a more extensive 
meaning than mutual deht^ but it is now settied that the 
term is confined to such credits only as must, in their 
nature, terminate in debts ; as where a debt la dvjfi by one 
party, and credit is given him on the other side for a sum 
of money, payable on a future day, and which will then 
become a debt ; or where there is a delivery of property on 
one side, with directions to turn it into money on the other; 
in such case the credit given by the delivery of the pro« 
perty must in its nature terminate in a debt, the balance 
will be taken on the two debts, and the words of the statute, 
will, in all respects be complied with ; see BitdesUm v. Tm- 
mUy 14 Z. c/l, G, P,y 117, but where there is a mere deposit 
of property, without an^ authority to turn it into money, 
no debt can arise out of it, and therefore it is not a credit, 
within the meaning of the statute. Roee v. Harty 8 Taunt^y 
499. Gibson v. Belly 1 BiM.y N. C. 748. 

An unsigned statement of account between the bankrupt 
and defendant, sent to the defendant by an accountant emr 
ployed by the assignees, in which account a balance in favour 
of the defendant is stated, is not a sufficient acknowledg- 
ment of a debt set-off by the defendant, so as to take it out 
of the Statute of Limitations as against the assignees, and a 
statement by a bankrupt in his balance-sheet, of a debt due 
by him is not evidence as against his assignees of the dei>t 
beino: due. PcU v. C%, 16 Z. «/:, Ex., 210. 

Although the assignees bring their action, and frame 
their plaint on a cause of action accruing to them as assig- 
nees, the defendant may set-off debts due to him by the 
bankrupt before he had notice of any act of bankmptcyy 
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BitOeston y. Tinimis^ 14 L, J., C. P., 117; Hulme y. Mya- 
fflesUm, 3 JIf. ^ JV,f 30. Thus, in an action for goods sold 
and deliTered by the plaintiff as assignee, and th£ defendant 
had given notice of set-off, it was held that the defendant 
was entitled to give in evidence a debt due from the bank* 
rapt before any act of bankruptcy, the sale of the goods 
for which the action was brought having been in fact made 
by the bankrupt after an act of bankruptcy, but more than 
two months before the date of the commission. SotUhwood 
v. Tt^hTy 1B,S^ Aid,, 471. 

Actions by Assiqnsbs op Insolvents. 

The 1 & 2 Vict, c. 110, vests all the real and personal 
estate and effects, (except as therein mentioned),^ and all the 
future estate, right, title, interest, and trust, in or to any 
real or personal estate and effects of an insolvent upon the 
filing of his petition, in the provisional assignee of the 
Court who, until the appointment of other assignees, has 
power to sue in his own name, if the Court shall so order, 
ibr the recovering of debts due to the insolvent, sec 37, 42; 
and by sec. 75 upon the appointment of an assignee by the 
Court, the property is vested in him in the place of the 
provisional assignee. 

By section 51, this assignees appointed by the Court are 
empowered to sue from time to time, as there may be occa- 
sion, in their own names, for the recovering, obtaining, and 
enforcing of any estate, effects, or rights of the> insolvent. 

Section 105, enacts, ** that a copy of the petition, vestinff 
order, schedule, order of adjudication, and other orders and 
proceedings, purporting to be signed by the officer in whose 
custody me same shall be, or his deputy, certifying the 
same to be a true copy of such petition. Testing order, 
schedule, order of adjudication, or other proceeding, and 
puroortinff to be sealed with the seal of the said Court, 
shall at aU times be admitted in all courts and places what- 
ever as sufficient evidence of the same, without any other 
proof whatever given of the same." 

The statute (1 & 2 Vict., c. 110), containing the preceding 
section, has occasioned some litigation by enacting in a 
previous clause (sec. 46), that a copy of any vesting order, 
or of any appointment of assignees, ** such copy being made 
upofi parehmentj and purporting to have the certificate of 
the provisional assignee' of the said Court, or his deputy 
^'ppoifUed far that purpose, indorsed thereon, and to be sealed 
with the seal of tne said Court," shall be received as suffi* 
cient evidence of such order and appointment respectively 
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having been made, and of the title of the proyinonal as- 
signee, and of the other assignees respectively under the 
same. This hmguage nised two questions, first, whether a 
certified copy on paper of a vesting order could be received; 
and, seoonoly, whetner in the event of its being signed by 
a deputy, his appointment for the particular purpose of 
makmg out copies, must either be stated on the document, 
or proved in evidence. It has been determined that a paper 
copy is admissible, Hmm^dd v. Drwryy 11 A, if; E.^ 98; and 
that the special appointment of a deputy need neither be 
stated nor proved; Jackson v. Thomson^ 2 Q. B,<, 887 ; ap- 
parently, on the ground that the 46th section is rendered 
nugatory by the 105th. Taylor's Treatise on Evidence^ p. 
1030. 

The 6 & 6 Vict., c. 116, amended bv the 7 & 8 Vict., c. 
96, (see antSy p. 100), enacts (sec. 7) tnat after the passing 
of the final order under that Act, the official assignee, and 
the creditor's assi^ee, shall hold all the estate, effects, and 
credits of the petitioner ^ as fully as if the petitioner bad 
been made a bankrupt, and they had been assignees under 
his fiat, and shall sue and be sued as if they had been as- 
signees under such fiat;" and sec. 11, enacts, ^ that the like 
evidence of the appointments of assignees shall be received 
as sufficient to prove such appointments in all courts and 
places whatsoever, as is received by the laws now in foroe 
relating to bankrupts, to prove such appointments.'' 

The amending Act, 7 & 8 Vict., c. 96, empowers (sec. 13) 
the assignee* or assignees, as the case may be, to sue, firom 
time to time as there may be occasion, in his or their own 
name or names for the recovery of the property, or rights 
of the petitioner; and sec. 37» enacts, *^tnat any petition 
for protection from . process, and any proceeding in the 
matter of such petition, purporting to be mgned by a com- 
missioner of the Court of Bankruptcy, or a copy of such 
petition, or other proceeding pur^rting to be so signed, 
shall in all cases be receivable in evidence of such proceed- 
ings having re^)ectively taken place." 

Under tiie former, as weU as under the latter Ad^ the 
official assignee has power immediately on his appointment, 
and until uie final order, to sue for a debt due to the insol- 
vent. Sojfer v. Dufaur^ 17 X. t/., Q. ^., 50. 

The jurisdiction and powers of the Court of Bankruptcyi 
and the District Courts of Bankruptcy, under the above 
statutes of l^e 5 & 6, and 7 & 8 Vict., being transferred by 
10 & 11 Vict., c. 102, to, and vested in the Insolvent Conrt 
and in the County Court, it may be important to refer to the 
9 & 10 Yiot., c. 95, establishing the County Courts; section 
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111 of which, enacts, that the entries in the hook of pro* 
ceediDffs to be kept by the clerk of the Court, or a copy 
thereof bearing the seal of the Court, and purporting to oe 
signed and certified as a true copy by the clerk of the 
Court, shall at all times be admitted in all Courts and 
places whatsoever, as evidence of such entries, and of the 
proceeding referred to by such entry or entries, and of the 
regularity of such proceeding, without any furtiier proof. 



fivmxiicB IN AcnoNS Relating to Gtoods Baroaxnbd jotd 

Sold. 

§ 1. In an action for the price o/goode bargained and gold, 

S 3. In an action by the vendor for damage* for not accepting goodt, 

% 3. In an action by the vendee for 7Wt delivering goode. 



Evidence for tbb Plaintiff in an Action for the price 
OF GrooDs Bargained and Sold. 

In transactions relating to the sale of goods, it not un- 
frequently happens, that the nature of the agreement 
between the parties is such as to render an actual deliveiy 
of the goods by the plaintiff unnecessary or impracticable^ 
or that the defendant by his conduct precludes the delivery. 
According to the particular circumstances of each case, the 
vendor of the goods when he has performed his part of the 
contract, or done all in his power to do so, can maintain an 
action for the price of the goods sold, and recover the full 
amount, or must frame his plaint against the defendant for 
not accepting the goods, and paving for them, in which 
action the plaintiff wiU be entitled to recover the difference 
between the contract price and the market price, on the 
day the contract was broken. The latter must be the form 
of plaint and action, where there is not an actual sale of the 
goods, so as to vest them in the defendant, an essential 
requisite in an action for goods bargained and sold. 

In an action for the price of goods baivained and sold 
the plaintiff must prove the contract; the performance 
of all conditions precedent on his part ; the breach by the 
defendant ; and tne price or value of the goods. 

Proof of contract. j—The plaintiff, to support this action, 
must prove such a contract of sale, made by him to the 
defendant, and completed, as was sufficient in law to vest 
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in the defendant the property in the goods, jmt Tindaly C.J^ 
m Elliott ▼. P^bus, 10 Bimf.y 612, 616 ; and confer on him 
a right to maintain an action of trover for them even against 
the plaintiff himself upon tendering the price ; Per Br<mgham 
and Parke, in Atkinson ▼. BeU, SB.S^ a, 278 ; see iSeott 
▼. England, 14 L, J. Q, J9., 43 ; Lamond t. DeoaUe, 16 
X. J. Q, B,y 136. The contract mnst appear to be for a 
specific article or articles, and not snch as could be satisfied 
by the delivery of any other article of the like description. 
A specific price mnst be agreed upon; Archhold^s Nisi PriuSy 
vol. i, 2nd edit,, p. 236. If the contract be for an article to 
be manufactured, it will not be sufficient that the maker 
appiopriated it to the vendee, but the vendee's assent to 
such appropriation must also be proved ; therefore where a 
machine is ordered to be made, the maker, having com- 
pleted it, cannot sue for goods bargained and sold, if there 
be no appropriation of the particukir machine assented to 
by the buyer; Atkinson v. Bdl^ S B. Sf (7., 277. The 
action should be for not accepting the goods. 

The plaintifis in London sold to the defendants a quantity 
of butter which they expected from SUgo; the quality 
and price were specified in the contract. The butter was 
not shipped till November ; but the defendants waived the 
objection and accepted the invoice and bill of* lading. The 
bntter having beeu lost by shipwreck, it was held that the 
property had passed to the defendants, and that they might 
be sue<! in action for goods bargained and sold, or, per 
Park, c/l, for goods sold and delivered; Alexander v. Oard- 
ner, 1 Bing., Jv. (7., 671. 

Statute of Frauds.']— li the sale be within the meaning of 
the seventeenth section of the Statnte of Frauds, and of the 
price of 10/. or upwards, the requisites of the statute must 
be proved. 

By the seventeenth section of the Statute of Frauds, 29 
Gar. II., c. 3, no contract for the sale of any goods, wares, and 
merchandizes, for the price of 10/. sterling or upwards shall 
be allowed to be good, except the buyer shall accept part of 
the goods so sold, and actually receive the same, or give 
something in earnest to bind the bargain or in part of pay- 
ment, or that some note or memorandum in writing of the 
said bargain be made and signed by the parties to be 
charged by such contract or their agents thereunto lawfully 
authorized. 

By Lord Tenterden's Act, 9 Geo. IV., c. 14, s. 7, it is 
enacted that the ai)ove provision of the Statute of Frauds 
*' sliall extend to all contracts for the sale of goods of the 
Tftlne of 10/. sterling and upwards, notwitlistauding the 
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goods may be intended to be delivered at some fatUTe tune, 
or may not at the time of each contract be actually made, 
procured, or provided, or fit or ready for delivery, or some 
act may be requisite for the making or completing thereof, 
or rendering the same fit for delivery." 

As we are now considering the action relating to goods 
baigained and sold but not delivered, the question whether 
or not then there has been a sufficient acceptance and 
leeeipt to satisfy the Act does not arise here, but has been 
considered in treating of the action for goods sold and 
delivered; antep, 5. 

This however will be the proper place to consider whether, 
there being no acceptance and receipt, the buyer has given 
** something in earnest to bind the bargain or in part of 
payment," or whether there is **8ome note or memorandum 
m writing of the bargain made and signed by the parties to 
be charged by such contract, or their .agents tbereunta 
lawfully authorized." 

** Of the price oflOlJ*'] — Where several articles are bought 
at a shop at the same time, but at different prices, each 
under 10^ but amounting altogether to 70/., it has been 
held to be one contract and within the statute. Beddtgf v.. 
Parker, 2 A * C, 37. 

EameH or part ^,^en^.3— Customary forms of oon- 
duding bargains, as where the purchaser diaws tlie edge of 
a shilling across the hand of tlie vendor, and returns the 
money into his own pocket, are not equivalent to earnest^ 
(ff part payment within the statute ; BlenHnsop v. Clajfto%, 
7 Totml., 597; and where the plaintiff being indebted to the 
defendant in 4/. it was verbally agreed between them that 
the plaintiff should sell to the clefendant by sample certain 
^ooos, above the value of 10/1, and that the 4/., sliould ga 
m part payment; and the goods were delivered, but refused 
acceptance, it was held tliat the contract was void under 
the statute ; but it seems that if there had been an ezpresa 
sereement that the plaintiff should pay to the defendant the 
£, and take it back as earnest or part payment, the statute 
would have been satisfied, without proof that the money 
actually passed. Walker v. Nussey, 16 L. J. JEr., 120. 

Note or memorandum in writing of the hargainS^ — The 
word bargain used in the statute means the terms upo& 
which the parties contract; Kenwortl^ v. Sckojieldy 2 A 4[ 
C., d47. The law with regard to the statement of the price 
in the contract appeai-s to be this : that where the price is 
omitted, and it does not appear upon the evidence that any 
specific price was agreed upon, a reasonable price may be 
picsumedy and Uie contract may be so stated; HoaJ^y* 

H 2 



1 48 OoodB Bargained and Sold^^ 

M^Lmney 10 Bing.y 482; but where the contract is silent as 
to price, and it appears by the evidence that a specific price 
was agreed upon, the contract is imperfect, and cannot be 
nven in evidence ; S, C, ib,^ 489. Elmore v. KingeooiUy 5 
B, i C.y 583. <'We agree to give Mr. £., Is. Id. per 
pound for thirty bales of Smyrna cotton, customary allow- 
ance, cash 3 per cent., as soon as our certificate is com- 
plete," cluly signed, has been held a sufficient memo- 
randum. jEgerUm v. MaHhewiy 6 Etut,^ 307. See Cooper 
V. SmUhy 15 Eaa.y 103 ; Richards v. Porter^ Q B. i (7., 

437. 

The terms of the contract cannot be varied by parol; 
Marshall v. fynn^ Q M. ^ FT., 109 ; Seead v. DawboTy 10 
A. A: E,y 57; Stowell v. Robinson^ 3 Binff.^ N, (7., 928. 

Where the price is ambiguous ; as where hops are sold 
^'at 100«.," this maybe explained to mean 5/. per cwt.; 
S^neer v. Cooper ^ 1 Q. J9., 424, see ante p. 19. 

The written memorandum must be made before action 
brought. Bia v. Bameniy 9 ilf . 4f FT., 36. Baseoe, Gth 
edit. , n. 264. 

^^Made and signed by the parties to he charged Ig sutk 
contract or their agents thereunto lawfidfy autht>rized^*'}^k 
signature by initials is not enough. Ja!c6b v. Kirky ZM,^ 
Bob,y 221; Sweet v. LeCy Z M. ^ G.y 452. A printed name 
is sufficient ; Saunderson v. Jacksony 2 B. ^ JP.y 238 ; if 
recognized by, or brought home to the party, as having 
been printed by his authority ; Schneider v. NorriSy 2 M. 
4* ^S'., 288; and it is immaterial in what part of the 
agreement the name is signed. Ibid. Johnson v. Dodgsony 
2M. Sr W.y 663; Knight v. Croekfordy 1 Esp.y 190. But 
whether the writing of his name by the defendant tfi 
t?ie body of the instrument, for a particular purpose, 
be a sufficient signing, appears to be doubtful. Stokes v. 
MoorCy 1 CoXy 219. 1 P. Jrms.y 771. A signing as witness 
has been held sufficient, if the party signing is cognisant 
of the contents of the instrument. iVe^ord v. Beazelgy *3 
Atk.y 503. Harding v. Crethomy 1 Esp,y 58. But see ChsbeH 
v. Archery 2 A, ^ E.y 500. It seems that a copy taken by 
a machine of a sold note made b^ an agent is not a sufficient 
signature by the agent to satisfy the statute. Pitts v. 
Becketty 14 L.J. Ex.y 358. 

The statute requires the agreement to be signed by the 
party to he charged thereunthy or some other person there- 
unto by him lawfully authorized. It^s good as against him 
though only signed by the party to be charged, and not by 
the other party ; Sanderson v. Jacksony 2 B. ^ P., 238 ; 
Laythoarp v. Bryant, 2 Bing.y N. C.y 735. BoscoCy 6th edit., 
p. 190. 
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S^^MOiwte Ijf «^«nl.] — ^A sale by auction is within the 
statute, and the auctioneer is the agent for both the vendor 
and vendee; Kmwwrihy v. SckcfieJd^ 2 J9. 4* G** ^7. 

Where an auctioneer writes down the buyer's name, or 
that of his agent, in the catalogue to which the conditions 
of sale are annexed opposite the lot, together with the price 
bid, it seems a sumcient memoiimaum; Phillimore v. 
Barry, 1 Camp*, 613. But where the conditions of sale are 
not annexed to, or referred to, in the catalogue, signing the 
buyei^s name in the catalogue is not a compliance with the 
statute; Hinde v. WhUehause, 7 Easty 568. Whether an 
auctioneer be the agent of both the purchaser and seller 
depends upon Uie facts of the particular case. Therefore, 
where a purty, to whom money was due from the owner of 
goods sold by auction, agreed with the owner before the 
auction that the goods which he might purchase should be 
set against the debt, and became tiie purchaser of goods, 
and was entered as such by the auctioneer; it was held that 
he was not bound by the printed conditions of sale which 
specified that purchasers should pay a part of the price at 
the time of the sale and the rest on delivery. BarUett v. 
Purndl^ 4^A,^ E., 792. Raecoe, GCh edit., p. 266. 

The sgeai must be a third person, and not one of the 
principals ; Wright v. Danndky 2 Catnp.^ 203 ; therefore if 
the action is brought against the purchaser by the auctioneer 
himself, tlie signing of the defendant's name by the 
auctioneer will not be sufficient to satisfy the statute; 
Farebroiher v. Simmons, 5 B.^A^ 333. But the signature 
by the auctioneer's clerk was held to be sufficient in an 
action by the auctioneer, where the clerk, as each lot was 
knocked down, named Uie purchaser aloud, and, on a sign 
of assent firom him, made a note accordingly in a book. 
Bird V. BouUer, ^B,i Ad, 443. 

A broker is the agent of both parties, and may bind 
them by signing the same contract on behalf of the buyer 
and seller. Where bought and sold notes have been 
delivered by tlie broker to the parties, those notes are the 
proper evidence of the contract ; Thornton v. Meux, M, Sf 
3f., 43; Trueman v. Loder, W A. S^ E,, 689; and such 
notes are admissible, though the entry in the broker's book 
has never been signed by him ; Chroom v. Ajkdo, 6 B,d; 0,y 
117. If the bought and sold notes materially difiFer there 
will be no valid contract ; Grant v. Fletcher, 6 B, ^ C, 
436 ; 2%omton v. Meux, M. S^ M., 43. A broker gave the 
foUowiiuf bought and sold notes: 1. '*We have tlm day 
bought tor your use from I. O. B. 100 tons dry palm oil at 
3U 10«. per ton, to be if^en from the quay at landing 
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weights with cnfltomaxy aUowances, &c., in cash at fourteen 
days from delivery, less two and a half per cent, discoonty 
to be delivered from the Speedy or Charlotte expected to 
arrive about November or December next.'* 2. ^ We have 
this day sold for your use, pajrment in fourteen days by 
cash, lees two and a half per cent, discount from delivery, 
100 tons dry palm oil, at 31/. lOt. per ton, ex Speedy and 
Charlotte to arrive." It was held that evidence of mercan* 
tile usage was admissible to explain all the variances between 
these notes^ and that being so eiq»lained, the variances were 
not material and did not avoid the contract. Bold y. Xaynar, 
lM,Sf W., 343. 

Where the sold note was in the name of an agent, it may 
be shown by parol on behalf of the plaintiff, that in all 
previous transactions with the plaintiff, the defendant had 
contracted in the agent'« name. Ihi&man v. Lodtty \\ A. 
Sf E,, 589. 

If no bought and sold notes have been made out, the entry 
in the broker's book, dgned by him, will be evidence <^ the 
contract; Qramt v. FUtehery 6 B. S^ (7., 436; Henderson v. 
Bamewally 1 Y.S^J^ 387« And where the notes disagree^ 
the entry in the book, if brought home to the knowlec^ 
of the parties, may be evidence of the contract; Semb. 
7%omUm V. Charlee^ 9 M. S( W,y 802; and see the obsow 
vations of Parke B. in that case. Where the broker, in the 
bought and sold notes, described the seller^s firm as A, B, 
and C; but the firm had in £M;t, unknown to the broker, 
been changed to A, D, and £, it was held that A, D, and 
£^ might sue on the contract, it not i^pearing that the 
defendant had been prejudiced or excluded from a set-off, 
and there being some evidence of his having treated the 
contract as subsisting with the plaintifis; MUekell v. 
Lapagey HoUy N, P, &., 253. A material alteration in tiis 
sale note by the broker, at the instance of the seller, after 
the baigain made and without the c )nsent of the purchaser, 
willpreclude the seller from recovering ; Powell y. Dtvetiy 
16 Bast, 29. Roacoe, Gth edU^ pp. 265, 266. Thus where 
the defendant bought of the phuntiff a quantity of wool, it 
being agreed between them in the presence of a broker, that 
the wool was to be delivered in good dr^ condition. On 
the same da^y the broker sent a sold note signed by him, to 
the plaintiff, no copv of which was communicated to the 
defendant, but in which he omitted the stipulation as to 
the condition of the wool, and Uie wool delivered to the 
defendant was not in good dry condition ; it was held that 
he was not liable, there being no note in writing within the 
Statute of Frauds, as the^ broker was not his agent to make 
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the ooutract in question, but merely to sell them wool in a 
good dry condition. Pitts v. Beckett, 14 Z. J. Ex,j 858. 

With regard to the person authorized by the party to 
ffign, it is settled that such person need not be authorized in 
writing. Coles y. Drec&thiek^ 9 Ves., 260. Acebal y. Leey, 
10 A«^., 378. 

A subsequent recognition of the authority of the agent 
by the principal is sufficient; therefore, if A, without 
authority, makes a contract in writing for the purchase of 
goods by B^ and B subsequently ratmes the contract, such 
ratification renders the act of A valid as an agent within 
the Statute of Frauds. Maclean ▼. Dvnny 4 Bwg.y 12SL 
ChtbeU V. Archery %A.S^E^ 600. 

The memorandum or agreement, as it relates to the nle 
of goods, does not require a stamp. 

Ferformance of eondUions precedent.'] — Everything must 
be done, such as weighing or measuriug or the like, which 
b necessary to the specific appropriation of the goods to the 
defendant ; see Simmons v. Swift^ 6 £.^ (7., 867. It must 
appear also that the vendor has the goods ready to deliver, 
upon the recovery of the price ; Hoare v. MUner, Peake^ 
42 A. C, And where it is the duty of the plaintiff to tender 
the goods to the defendant such tender must be proved. A 
tender of, or being ready and willing to deliver, a larger 
Cjoantity is not sufficient ; at least unless it appear that the 
defendant might have had, and that the plaintiff was ready 
to deliver, the smaller quantity, which the defendant was 
really bound to take; Dixon v. Fletehery 3 if. ^ FF., 146. 
But where, by the terms of the contract, it is incumbent on 
the purchaser to fetch away goods, the proof of a tender 
seems to be unnecessary; and it will be sufficient for the 
plaintiff to show a readiness to deliver. Fawson y.Johnson^ 
1 £ast, 203; WUks v. Atkinson, 1 Marsh, 412. 

If all the before mentioned essential facts can be proved, 
the action for goods baigained and sold is a convenient form 
of action, in which to recover the price of goods that the 
^render does not wi^ actually to deliver until such price 
^ been paid, see £ymer v. tSumereropp, 1 Camp,, 109, or 
of goods which the vendee has refused to receive; see 
Hmk^ V. Smith, Peake, 42 N; but if all this cannot be 
I^Ted, the plaintiff instead of adopting this form of action 
should frame his plaint against the defendant for not 
Opting the goods and paying for them; see ArehMtPs 
Atit Fnus, voL i^ 2nd edk.^ p. 236. 



152 Goods Bargained and Sold — 

Evidence fob the Defendant. 

The defendant may deny that he bought any goods of 
the plaintifF, or that he bought the goods in question, or 
that he bought them at the price specified. The latter 
goes merely in reduction of damages, but the two former 
are defences to the action. 

If goods be ordered of a manufacturer of a certain quality, 
or for a particular purpose, and he makes them of a differ- 
ent quality, or so that they will not answer the intended 
purpose, the party who ordered them may refuse to take 
the goods ; see Street v. Blay^ 2 B.^ Adol,y 456; and this 
will be a good defence to an action by the manufacturer, 
whether the plaint is framed as for goods bargained and 
sold, or for not accepting the goods; see Sieioeking y. DuUon, 
1 5 Z. t/., C, P., 276. So, if a man sell goods by sample, 
and afterwards upon comparing the bulk with the sample, 
they are found inferior to it, the buyer may refuse to toke 
the goods, and may set up this as a defence ; Hihbert y. 
Sheey 1 Camp,^ 118 ; Siefoeking y. Dutton^ supra. But if 
goods be sold by a written contract, which contains a de- 
scription of their quality, without referring to any sample, 
the yendor will not be allowed to proye that they in fact 
agree with a sample that was exhibited at the time of the 
sale to the yendee, who was a good judge of the article ; 
Tye y. Finmorey 3 Qamp,^ 462 ; nor wSl the yendee be 
allowed to proye that they are inferior in quality to the 
sample then exhibited ; M^er y. Everth^ 4 Campuy 22 ; 
and see Kain y. Old^ 2 B S^C., 627 ; Pickering y. jbatosoUf 
4 Taunt., 779; Arehbold, NiH Prius, vol 1, p. 236, 2nd 
edit. The defendant may show that the goods were 
furnished under a special contract, with a condition an- 
nexed, which the goods deliyered did not satisfy ; Chwin- 
sell y. Lamb, 1 M. 4r ^'^ 352. Though the yendee of a 
specific chattel delivered with a warranty may not have a 
nght to return it (see Parsons y. Seaton, 16 L. t/"., C. P., 181, 
and post, actions for breach of warranty), the same reason 
does not apply to the case of executory contracts ; where an 
article, for instance, is ordered from a manufacturer, who 
contracts that it shall be of a certain quality, or fit for a 
certain purpose, and the article sent is never completely 
accepted by the person ordering it, the latter may return it 
as soon as he discovers the defect, provided he has done 
nothing more in the meantime than was necessary to give 
it a fair trial ; Okell, v. Smith, 1 Stark, 107. Under a 
contract to purchase 300 tons of Campeachy logwood, at 
£36 per ton, to be of real merchantable quality (such as 
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miffht be deteimined to be otherwise by impartial judges 
to be rejected), it was held that the vendee was bound to 
take so much of the wood tendered as turned out to be of 
the sort described at the contract price, though it ap|)eared 
at the time, that a part, afterwards ascertained to be sixteen 
tons, was of a different and inferior description ; ChrcJuun 
▼. Jackson^ 14 Eas^^ 4d8. The purchaser by sample has a 
right to inspect the whole in bulk at any proper and con- 
yenient time, and, if the seller refuses to snow it, may 
rescind the contract ; Lorymer v. Smithy 1 B, S^ C^ 1; see 
Parker v. Palmery 4 j8. ^ A., 387; Roscoey Qth edU.y p. 
267, 268; and where goods have been sent on a contiuct for 
sale, and do not correspond with the sample contracted for, 
it seems the mere unpacking of them by the vendee will 
not render him liable, out otherwise if the goods were kept 
an unreasonable time; Curtis v. Pugh^ 16 L. J^ 199, see 
ante p. 6. 

If a man buy several articles at one entire price, and 
some of them answer the description in the contract, others 
not, he shall not be obliged to accept those which answer 
it, but may refuse to receive them altogether; and the 
same, it seems, if they have been purchased at distinct 

5 rices ; Champion v. Shorty 1 Camp, 53 ; and see Baldey v, 
^arker^ 2 J9 j* C7., 37 ; and where an order for a spetsific 
quantity is ^ven, and the order is exceeded, and a larger 
quantity is delivered, the vendee may return the whole. 
Thus where tlie defendant having ordered of the plaintiff 
two dozen of port, and the same quantity of sheri'y, to be 
returned if not approved of, the plaintiff sent him four 
dozen of each, and the defendant returned all but thirteen 
bottles, objecting to the quality ; it was held that more 
wine having been sent than was ordered, the defendant was 
entitled to return the whole ; and having kept part was 
only bound to pay for that part, as upon a new implied 
contract ; Hart v. MillSf 15 Z. •/*., Ex,y 200. And where 
goods are sold ^^ about" a certain quantity ''more or less," 
the latter words are intended to provide only for a smsdl 
excess, and the purchaser is not bound to accept more; 
thus on a bargain '' for about 300 tons, more or less," the 
purchaser is not bound to accept 350 tons, at least unless it 
be shewn that a large excess was contemplated. Cross v. 
Ehiriy 2B.Si Ad, 106. 

The defendant may show that the case is (within the 
Statute of Frauds, and that the requisitions of that Act 
have not been complied with ; or that where there was a 
written contract, that it has been altered, for an alteration 
in a material part without the consent of both parties, is a 

H 3 
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mmterial alteration which avoids the contmet, although H 
m&j not have altered the duty of the party sought to he 
charged. Mollett'y. Wackerbaithy 17 L. J.^ C* P., 47* 
As to defences in general, see ante p. 29, to 107. 

acnon jujainst purohasbr tob not aocbftina gooim 

Baroainbo and Sold. 

In an action for not accepting goods sold, the plaintiff 
must prove the contract and breach, the perfonnance of all 
conditions precedent on his part, and the amount of damage. 
Boscoe, 6th edU,y p. 263. 

The distinction in the superior courts between this action 
and an action for the price of goods bargained and sold, Is 
often merely in the framing of the declaration, and conse* 
quently in the County Courts, is as often confined to tiie 
plaint. Where the plaint is for goods bar^ined and sold, 
instead of for not accepting goods, tlie judge would, no 
doubt, allow an amendment. 

The evidence for the plaintiff and defendant will there- 
fore be much the same as in the action for the price of 
goods bargained and sold. The plaintiff, however, is not 
obliged in this form of action to prove the sale of a specific 
article, and therefore this is the proper mode of framii^ 
the plaint where goods have been ordered to be made for 
the defendant, and the property therein has not been vested 
in him bv any act subsequent to the completion of the 
order, such as] assenting to an appropriation made to him 
by the plaintiff of the goods. See Atkinson v. Belly 8 B, 
4r €.y 277, anU p. 146. 

An action for not accepting, lies against a purchaser who 
refuses to take goods, altnough the vendor has resold them. 
Maclean v. 2>tmn, 4 Bing.y 722; Acebal v. Levy^ 10 Bing^ 
384. 

In this action a legal contract must be proved, and there- 
fore where the price of the goods amounted to 10/, a com- 
pliance with the Statute of Frauds must be shewn, as in an 
action for the price of goods bargained and sold. Where a 
party under one contract purchases goods ready made, and 
orders others to be made, an acceptance of the former goods 
is a sufficient compliance with the Statute of Frauds, and 
the Statute of Geo. IV., c. 14, s. 7, to render him liable to 
pay for the goods ordered to be made, and which he has 
refosed to accept. Scott v. Eastern Counties Railtoayy 13 
^It* iT.y Ex,y 14. 

As already stated, the amount to be recovered in this 
action is the loss or damage the plaintiff has sustained by 
the non-performance, by the defendant, of his contract. As 
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tKe plasaiiff baa iht goods, ho will not Tooover thoir nAn% 
but he may sometimes recover warehouse room, or tho 
like. 

Where the defendant was to pay for the goods hy a bill, 
the plaintiff is entitled to recover interest from the time the 
bill if given would have become due ; Bcyee v. Warbmrtom^ 
2 Oamp,^ 480. The diflference between the contract prioa^ 
and the market price on the day the contract was broken, 
is the meaaure of damages, ^ootbkhi v. Nash, 9 B,^ C^ 
145. 

AcnON BT TSNDEE AGAINST VeNDOR FOB NOT DELIYEBZN« 

Goods Baroained and Sold. 

In an action against the vendor of goods for not deliver- 
ing them, ^the plaintiff must prove the contract and the 
breach, the performance of all conditions precedent on his 
part, and tne amount of damages. Raseoe, Qtk edU^ p. 
269. 

7%e oonfftice.]— The contract must be proved as in aa 
action for goods bargained and sold. 

A, by letter, offered to sell to B, certain goods ^' receiving 
an answer by tiie course of post.*' In consequence of A's mis^ 
direction, B s acceptance of-the offer arrived two days later 
than it ought to have done ; and on the day following that 
when it should have arrived, A sold the goods to a third per* 
eon. It was held that there was a binding contract from the 
moment the offer was accepted, and that B might sue A in 
an action for the non-delivery ; Adams v. Lindsell^ 1 B S^ 
A,^ 681. But, in general, where an offer is made, the party 
who makes it may retract it at any time before acceptance; 
Oooke V. Oxl^, 3 T, R.y 663; Rmtledge v. Qrawt^ 4 Bing^ 
6$d. So the bidder at an auction may retract his bidding 
before the hammer is down. PaynM v. Com, 3 71 22., 148. 

Where L. & Co., brokers, sold hemp by auction, de- 
scribed in the invoice as bought of *' L. & Co.," and re- 
ceived part of the price, it was held that they had made 
themselves responsible as sellers, and that they could not 
defend themselves, in an action for non-delivery, by evi- 
dence that they sold as agents, and that the invoice had 
been made out in their names, according to a local custom 
of brokers to secure the passing of the purchase money 
through their hands, a/bfieff v. Littledale^ ^ A. S^ E„ 486. 

Where two parties agree to barter goods for goods, and 
the balance being in favour of the plaintiff, the defendant 
omits even for three years to send goods to meet it, the 
lapse of time does not entitle the plaintiff to bring an action 
for gooda sold, his remedy is by an action against the de» 
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fendant for not delivering goods. Harriaon ▼. Luke^ 14 Z. 
J.y Ese.y 24a 

Performance of conditions precedent,^ — ^Where the con- 
tract was for the sale of sponge, to be paid for by ochre, 
&c., the value to be delivered on or before 24th Inst.; in an 
action for not delivering the sponge, it was held that the 
delivery of the ochre on the 24tn, was a condition precedent 
to the plaintiff's right of action ; Parker v. RawlingSy 4 
Bing,y 280. The defendant having applied to the plaintiff 
to sell him some fleeces, and agreed at the same time to 
supply the plaintiff with coarse woollen cloths, called 
" noils,'* the following bought note was delivered: " Bought 
of Messrs. W. F. A., (the plaintiffs) thirty packs of 
Cheviot fleeces, &c., and agreed (t. e., the plaintifi^ agreed) 
to take the under-mentioned noils ; also agreed to draw 
for £250, on account at three months. Sixteen packs. No. 
5, noils, &c" signed &c. It was held that the stipulations 
in the contract were dependent, and that the plaintifiis, who 
had not delivered the whole of the fleeces, could not main- 
tain an action against the defendant for not delivering the 
noils, without proving at the trial that they had delivered 
or offered to deliver the fleeces to the defendant. Atkin- 
son V. Smithy 15 L. •/., Ex.y 59. Where the agreement was 
to pay a simi *' for each load of straw delivered on the 
premises," it was held that this imported payment for 
each load as^ delivered, and that the purchaser refusing so 
to pay, the vendor was not bound to send any more loads. 
WUhere v. E^nolds, 2 B. S^ Ad.y 882. 

To prove the fact that the plaintiff was ready and 
willing to accept the goods, and to pay for the same, it 
will not be necessary to prove a tender of the money; i2ai0- 
eon V. Johnsony 1 Easty 203; WaUrhotitse v. Skinner y 2 B, 
& P., 477 ; and a demand of the goods is sufficient evidence 
that the plaintiff was ready and willing ; Wilkes v. Atkin-- 
Sony 1 marshy 412 ; Levy v. Lord Herherty 7 Taunt.y 318. 
The demand may be by the plaintiff's servant. Squier v« 
Harty 3 PricCy 68. 

DamagesJ\ — In this action the plaintiff recovers whatever 
loss he may have sustained by the defendant's omission 
to perform the contract. In the ordinary case of a pur- 
chaser buying or ordering goods, the seller is the loser if he 
neglects to deliver them, for the purchaser has only to go 
elsewhere, but where the goods are of fluctuating value, 
and the purchaser is obliged to make a subsequent purchase 
at a higher price, or has sustained loss of profits which 
would have accrued to him by a I'esale of the goods at a 
particular period, he is entitled to damages coxrespondisg 
with the loss proved. 
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Where goods are to be delivered at a future day, the 
damages are the difference between the contract price, and 
the price of the foods at or aboat the day when they ought 
to have been dehvered. JBoorman v. NobH^ 9£.Sf C^ 146 ; 
Startup V. Cofiaeziy ZC.M.Sf B^ 165. 



Etidekcb in Actions for Breach of WABBAinrT op 

Goods, &c. 

S 1. Warranties in general. 
i 2. Warrauliet of hortes. 

Warranties in General. 

Where goods or other things have been sold with a 
warranty, as to their quality, which has not been kept, 
the purchaser may maintain an action upon .the warranty 
to recover damages for the breach, or in some cases he may 
rescind the conti-act, and recover the money paid for the 
goods, &c , in a plaint for mon^ hcid and received j see post, 
acHons reletting to mon^. 

In an action for the breach of warranty, the plaintiff" 
must prove, Ist, the contract relating to the sale, viz., the 
consideration and the promise or warranty; 2nd, the breach 
of the warranty; and drd, the damages sustained by such 
breach. 

2%e cofi^rck^.]— A warranty is ffiven in consideration of 
the plaintiff purcliasing the article, or thing in respect of 
which it is given, so that the plaintiff must prove the pur- 
chase, t. e., the consideration, as well as the warranty. They 
are necessarily so mixed up, that proof of the one requisite 
generally involves proof of the other. 

The general rule is that although a liberal price be given 
for goods, and which the purchaser has the opportunity of 
mspecting, the law does not imply a warranty as to tneir 
goodness or qu^ity, and no liability in general exists, in 
regard to bad quality or defects, unless there be a special 
warranty, or fraud on the part of the vendor. Thus, m the 
case of the sale of a horse, the plaintiff must prove an ex- 
press warranty, and a high price is not tantamount t.o it; 
see past. Nor is there any implied warranty upon the 
exchemge of goods. Therefore, wnere a customer who had 
bought a quantity of Burgundy of excellent quality from 
a wine merchant, some time after procured him to exchange 
a portion of it for other wine ; it was held that although 
the Burgundy, when exchanged, had become sour, the 
wine merehant was without remedy, there haying beeai no 
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fnad or express wanmnty. La N0imlUY,N<mrBe.ZOamp. 
361. 

Wairram^ mprem or Mip^Md.]— Generally speakings 
therefore, the plaiatiff mnet prove an express wanantr, 
but sometimes it may be implied. Thus wlMtre an artfele 
is sold for a particular purpose, as a rope to lift goods 
by a crane, there is an implied warranty that it is reason- 
ably fit for such purpose; and the vendor is lidi>le on anch 
warranty, though he was not the maker of the rope. 
Brown v. Edgington^ 2 M. 8^ (?., 279. Where a publican 
agrees with a brewer to take all his beer from him, the 
brewer is bound to supply him with beer of a fair mer- 
chantable and wholesome quality. HoUsombe v. Hewson^ 
2 Camp», 391 ; and so as to provisions in generJEj, 3 Bla. 
CfWt., 166. 

A promise or warranty, that the roods to be delivered 
shall be of a merehantahle qwUity^ of the kind ordered, is 
implied, where the purchaser had not, before or at the time 
of sale, a sufficient and reasonable opportunity of inspecting 
them; and there are no circumstances (as the smalmess of 
the price, &c.) to negative the presumption that goods of 
that description were meant to oe bought; but without a 
warranty tne purchaser cannot insist ijiat the goods shall 
be of any parttctUar quality or fineness; Gardiner v. Orcq^, 
4 Gamp,, 144. But if an order be given for a specific and 
defined thing, though that order is accompanied with an 
mtention that the thing is to be used for a particular purpose, 
which the buyer believes it will answer, the manufiicturer 
performs his contract by supplying the specific article, and 
there is not any implied warranty that it shall answer such 
purpose. Chanter v. Hopkins^ 4 M. S^ W,y 399. 

Tne custom of any particular trade may establish an im- 
plied warranty. Thus, where sheep are sold as stocky and 
evidence was given that by the custom of the trade stock 
were understood to be sheep that were sound, it was ruled 
that it was an implied warranty. 

An express warranty may be either verbal or in writing, 
and may be proved by a suosequent admission of the defen- 
dant. If in writing it need not be stamped, as an agree- 
ment, but if it contains a receipt for the price, it must have 
a receipt stamp. Skrine v. Elmore, 2 Camp., 407. 

The plain terms of a written warranty cannot be contra- 
dicted or varied by verbal evidence; see ante, p. 16. In an 
action on a warranty of " prime singed bacon," parole evi- 
dence was rejected of a practice in the bacon trade to receive 
bacon in some degree tainted as ^* prime singed bacon;" 
Yb^ V. Pprm, 6 TaunLy 446; nee Woodhome V. Swift, 7 



JSviimee m Otnerai: 159 

C 4r P*i 310. And if there be only a warranty, written or 
▼erbal, that goods correspond in quality with a sample 
shewn, there can be no implication of any warranty besideB 
tfait so gtren. ParHmon v. Zee, 2 East. 314. 

A simple commendation of the goods by the vendor, as 
to their quality or fitness, does not necessarily amount to a 
warrantv. In such a case the question is for the jury. 
The seller of some pictures gave, at the time of sale, the 
following bill of parcels, ** Four pictures, views in Venice, 
Gsnaletti, 100/." The judge left it to the jury on this and 
the rest of the evidence, whether the defendant had con- 
tracted that the pictures were those of the artist named, or 
whether his name was used merely as matter of description 
or intimation of opinion. The jury found a contract of 
warranty, and it was held that the question had been pro- 
perly left to them. Power v. Barkamy 4 ^. ^ J?., 473. 

On the sale of a cargo of " sood merchantable oil,'' con- 
sisting of *' L. R. 240 casks," uie warranty extends only to 
tiie oily that beinff the subject-matter of description, and 
the contract would be binding on the vendee, tnough the 
casks in which the oil was contained were not merchantable. 
Gower v. Dedaheny 3 Bing.y N, 6\, 717. 

No particular form of words is necessary to constitute a 
wairanty: the word warrant need not be used. Jones v. 
Brighiy 6 Bing.y 538, S. C. 

A sale of goods by sample, is, in effect, a sale by war- 
ranty; but if there are a&le notes, or any other written 
agreement, not alluding to the sample, there is no sale by 
sample, and an action lies on a written warranty, if the 
gooos do not answer the description therein mentioned, 
although they accord with a sample shown when they were 
bought 7^ V. ijffimore, 3 Camp,j 462. 

If goods are sold expressly ** with all faults," the seller 
is not liable to an action in respect of latent defects, although 
he was aware of their existence, and did not discicee them 
to the vendee; unless some artifice or fraud were practised 
to prevent the latter fi-om discovering such defects. Bogle" 
hne V. WalterSy 3 Camp., 154; Pidberif^ v. Doweony 4 
TaiwU.y 779. 

Warranty toA^n ^'een.]— The warranty must be made 
during the treaty, or at the time of sale, or, at least, before 
the performance of its main terms. A warranty, after the 
sale was complete, or the contract was performed, would 
seem to be ineffectual for want of consideration. ChUty on 
OonOractSy 9rd edit.y 45a 

Breach of warranty,"] — ^The plaintiff must prove that the 
subject-matter of the warranty did not sustain it. The evi- 
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dence must be of a positive kind, and of course varies with 
the nature of the transaction. It is not necessary to offer to 
return the goods previously to an action for the breach of an 
express warranty, or at any other time; nor is there any 
necessity to five notice or to comphiin of the breach to the 
seller — but the absence of it raises a presumption against 
the purchaser. 

The defendant's ienowledge of the defect or bad quality of 
the goods need not be proved, as he is answerable on his 
warranty notwithstanding; although in an action for deceit 
where there is no warranty, it is necessary to prove the 
knowledge. 

Dam4ige8,'\—li the article has been returned, the plaintiff 
will be entitled to recover the whole price ; rf kept or re- 
sold, the difference between the real value and tne price 
paid in the first instance. 

Warrantt of Horses. 

The warranties out of which actions most frequentlv 
arise, are those given on the sale of horses — and it wiU 
therefore be a convenient course to consider the requisite 
points of proof already stated, under this particular head. 

The contract of toarratOyy and the connderaHonfor tiMch 
UUgivenJ] — The plaintiff must prove an express warranty; 
Parkinson v. Lee, 2 East^ 314; but it may be either verlud 
or in writing, and may be proved by verbal evidence, al- 
though there be a written memorandum of the sale and 
price not mentioning a warranty; Allen v. Pink^ 4 3f,Sf 
TF*., 140. ** Received of B 10/. for a gray four-year old 
colt, warranted sound," is only a warranty of soundness^ 
and not a warranty of age; Budd v. Fairmaner^ 8 Bing^ 
48. Where the warranty was, '* To be sold, a black geld- 
ing, five years old— has been constantly driven in the 
plough — warranted;" this was held to be only a warranty 
of soundness; Richardson v. Brotvn, 1 Bin^,, 344. Proof 
that a horse b a good drawer, will not satisfy a warranty 
that he is '^a good drawer and pulls quietly in harness; ' 
Coltherd v. Puncheon^ 2 Z>. ^ 22., 10. If the seller says, 
*'The horse is sound to the best of my knowledge, but I 
will not waiTant it," and the seller knows it to be unsound, 
he is answerable on this qualified warranty, because he is 
guilty of fraud. Wood v. Smith, M. <% Jf., 639; 4 C. 4f P., 45. 

Where there is a manifest defect to which the attention 
of the parties is called at the time of the baigain, a general 
warranty of soundness will not be deemed to extend to it; 
Margetson v. Wright^ 7 Bing^ 603. A splint has been 
held not to be such a manifest defect; Margetson v.- fVright, 
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8 Brnjf.^ 464. And a general wanranty will not extend to 
ddects that are plain and obvious to toe eenses of the pur- 
chaser, and require no skill to detect them : as if a horse 
be warranty perfect, and want an ear or a tail, &o.; or be 
of so bad a shape as eyen to render it incapable of working; 
Didbensm v. FoUeUy IM.^ Bob^ 299. But if on the sale 
of a horse, the seller a^e to* deliver it sound and free from 
blemish, at the expiration of a specified period, the warranty 
is broken by a &mt in the horse when delivered, although 
Bueh defect existed and was patent and obvious at the time 
of the sale. Kain v. Liddard, 2 Bing,y 183. 

In many instances the positive representation of the 
sdler is not, from the nature of the case, to be regarded as a 
warranty, but merely as an expression of his belief and 
opinion on the matter. Thus where the defendant, not 
Imowing the age of a horse, but having a written pedigree 
which he received with him, sold him as a horse of the age 
stated in the pedigree, at the same time stating that it was 
his only source of information ; it was held Siat this was. 
no warranty; Dunlcp v. Wauffh^ Peakt^s Rep^ 123; Me 
obo Oeddes v. Pennin0<m, 5 Dow,, 184. But an ass^ion 
by the vendor in the course of conversation and dealings 
and before the bargain was complete, that ^^the vendor 
might depend upon it that the horse was perfectly quiet 
and free from vice," was held to be a warranty to that 
effect. Cave v. Coleman^ S M, S^ R,j 2. 

As already observed (antey p. 168), where there is an ex- 
press written (or, it seems, verbal) warranty, the vendee ia 
not at liberty to avail himself, in addition thereto, of any 
representations not embodied in the contract, and made by 
the vendor without fraud ; but certain rules painted on a 
board affixed to the walls of a repository for the sale of 
horses may be connected with and become part of the con- 
tract of sale, there being evidence that such rules had come 
to the purchaser's notice at the time of the sale; Bywater 
V. Riehardtonj 1 A,i^ E.y 508. So the printed conditions 
of sale pasted in front of the auctioneer's box in a sale by 
auction, form a pai-t of the terms of the contract of sale* 
Memardo v. Aldridge, 3 Eap,, N. P. (7., 271. 

2%e plaintiff must comply with the conditions of the UMir- 
ww^. J— Where a horse is sold by private sale at a reposi- 
tory for the sale of horses, where tne terms of the sale of 
horses are painted upon a board fixed up in a conspicuous 
situation, a purchaser must be taken to be cognizant of 
those terms, though nothing is said respecting them at the 
time of sale ; and if one of the terms is, that the horse being 
found to be unsound, must be returned within twenty-four 
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hovaSy if must be complied with, though the nnsomidiiesi 
is of such a nature as may not be discovered \vithin that 
time. Bjtuwter v, Eieharason, 1 A, S^ E.y 508. 

i^of^ of warranty by admission,'}^^An admission of th« 
plaintiff is sufficient proof. Thus, where the plaintiff wrote 
to the defendant, ** You will remember that you warranted 
a horse as a five-year old," &c., to which the defendant 
answered, ** The horse is as I represented it," it was ruled 
that this was evidence of a warranty at the time of sale. 
Salmon v. Ward, 2 (7. * P., 211. 

Warranty by seroantJ] — A servant employed to sell a 
hiHTse has an implied authority to warrant the horse to be 
sound, and it is enough to prove that it was given by the 
servant, without calline him, or shewing that he had any 
special authority for that purpose ; Ahxander v. QUaom^ 
2 Camp.y 555; and even where a horse-dealer has express 
directions not to warrant, but does warrant, the master is 
bound, unless the purchaser has notice that the general 
authority is circumscribed ; Piek&ring v. Butky 15 £asty 
45; Htlyewr v. Hawke, 5 .£^., 75. But if the servant of 
another person (not a horse-dealer) warrants a horse con- 
trary to nis master's orders, the master is not bound by it. 
Bomk o/Sootland v. WaUon, 1 Dow, Pari,, c, 45. 

Where, on the purchase of a horse, the vendor had given 
a warranty of soundness generally, and the servant^ who 
was sent with the receipt to the i^ent of the other party, 
inserted, at his request, but without a special or g^ieral 
authority from his master, warranted sound ** to the r^- 
ment," it was held that the master was not bound by tnis 
alteration of the warranty, notwithstanding the monev 
afterwards came to his hands; Strode v. JOjyson, 1 Smidi 
400. And although a warranty given by a person entruck 
to sell, primd fade binds the principal, the warranty of a 
person entrusted merely to deliver the thing sold is not 
oinding on the principal unless an express authority be 
shewn. Therefore, where the horse had been already sold, 
and the vendor's servant, on delivering him to the purchaser, 
made certain statements, and signed a receipt for the prios 
containing a warranty, it was held that the vendor was not 
bound by such statement or receipt ; no express authority 
to warrant being shown; Woodtn v. Burfrrd, 2 O, Sf M,^ 
^1. What is said by the servant at the time of the sale 
xespecting the horse is evidence, without calling him as a 
witness; but an acknowledgment at another time is not so ; 
and in that case the servant must be called; Hefymry. 
Hawk€y 5 Eip.; and see Irving v. Modify 7 Btng^ 543. 
Where in an action on the warranty of a ^horse sold by the 
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son of the defendant as agent for his father, a part of tha 
defence being that the son had no authority to warrant, it 
was proposed to ad^ a witness whether, on tne day on which 
the sale took place, the defendant's son did not, in answer 
to a question put by the witness as to the price of the horsey 
ny that he would warrant the horse, it was held inadmia* 
sibk, as being a conversation with a stranger ; but that if 
thed^endant's son, in offering the horse for sale, had offered 
a warranty, it might haye Men otherwise, as that would 
haYe been a statement accompanying an act done in the 
course of his agency. AUmi^ y. Detuitme, 8 (7. dj* P., 760. 

Profff cf warrant in nscetjp^.]— A receipt lor the price, 
containing liie warranty, is admissible to prove the latter, 
though only bearing a receipt stamp, JSinne y. Elmorey 2 
Camp^ 407; but such a receipt, given after the bargain, is 
oot MAcAfjfM Ovidence of it. Ihirmaner v. Budd, 7 Bwa^ 
£74 

Proof of eontideraiian or saleS]^The sale and considera- 
tion may be shown by proof of payment of the money, and 
this is commonly done by the production of the receipt and 
proof of the defendant's handwriting. The receipt must 
lor this purpose be properly stamped. 

Br$ae% of the tmirrem^.] — ^If the warranty be one of 
soundness, the plaintiff must give positive proof of unsound- 
ness at the time of the sale; a suspicion that the horse was 
unsound is not sufficient; £avM v. Dixon^ 2 TaunL^ 94X 
The term ^* sound" implies the absence of a disease or the 
seeds of a disease, whicn impairs the natural usefulness of 
the animal; Ktddell v. Bumard, 9 if . ^ FT., 688. A 
slight disoi^ier in a horse at the time of sale, not calcu* 
lated permanently to diminish his usefalness, and from 
which he ultimately recovers, is not an unsoundness con- 
stituting a breach of warranty, Bolden v. Broaden. 2 
M. 4f i£6., 113; and it has been ruled that a warranty that 
a horse is sound, is not fiftlse because the horse labours 
under a temporary injury from an accident; by ^Byrty J^ 
Qarmenit v. Bwrroy 2 Etp^ 673. Biit Lord Ellenborough 
ruled that an infirmity, as a tempoisry lameness, which 
renders a horse less fit for present use or conveniences 
though not of a permanent nature, and though removed 
alter action brougnt, was an unsoundness, EU(m v. Brogden^ 
4 Oamp.y 281. A cough at the time of sale, though not 
permanent, is therefore an unsoundness, CotUet v. St^kmi^ 
^M.^ Rob.y 167; ShiUUoe v. Oarufyty 2 Ckit^ 425; roar- 
ing constitutes unsoundness, if the horse is thereby ren- 
dered less serviceable for a permanency, Onthw v. Eamo8^ 
2 SUuri^f 81; but it is not unaoundness unlen it be shewn 
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to proceed from some disease or organic defect. BasgeU y. 
CmlUy 2 Qimp,, 523. Mere badness of shape (sach as may 
produce cutting), though it may render the horse incapable 
of work, is not unsoundness. IHekenson v. FoUkty 1 
M. Si Rob.^ 2d9; Bnnm y. Elkinffton, S M. S^ W.^ 132; a 
neryed horse is unsound, Best y. 0<6om«, B. 4* J^^^ 290; 2 
C. 4f P»9 74; crib-biting which has not product disease or 
alteration of structure is not '* unsoundness/' but is a yioe 
under a warranty that a horse is sound and free £rom 
"yice;" Scholefield y. BM, 2 JH.A Bob., 210. Whether 
thrushes or quidding be unsoundness, is a disputed ques- 
tion, Bassett y. CoUU, 2 Camp., 524; but a splint, existing 
at the time of warranty, which afterwards produces lame- 
ness, is an unsoundness, Margetaon y. Wrtght, 8 Bing^ 454. 
So, bone spayin in the hock, whether it produce liuneness 
at the time or not, Watson y. Darton, 7 G.d^ P., 85, or 
chest foundered. Atterhury v. Fairmaner, 8 B, Moore, 32. 

It need not be proyed that the defendant knew of the 
unsoundness, Williamson y. Allison, 2 Ecut, 446. When 
there was a warranty, it was held that though the plainti£P 
discoyered the unsoundness shortly after the purchase, and 
gaye no notice of it, but kept the horse nine months and 
endeayoured to cure it, he was still entitled to recoyer. 
Pateshall y. Tranter, SA.S^E,, 103. 

Where a horse was warranted ** a thorough-broke hoKBe 
for a gig/* and the purchaser had no opportunity of using 
him in a gig for two months, but other persons had done so, 
and he had always answered the warranty, but after that 
time the purchaser himself droye him, when he kicked and 
broke the gig, &c., it was held that the horse answered the 
warranty at tiie time he was sold, and that the damage was 
owing to unskilful driying. Oeddess y. Bunington, SlDowl,, 
164. 

Damages.'] — If the horse has been returned, the plaintiff 
will be entitled to recoyer the whole price paid for nim; if 
the horse is not returned, the measure of damages is the dif- 
ference between the real yalue and the price giyen, or the 
plaintiff may sell the horse for what he can get, and recoyer 
the residue of the price in damages. Caswell y. Coare, 1 
Tamit., 566. 

It is, howeyer, only where there is a condition in the 
contract authorising the return, or the yendor has receiyed 
back the horse, and has thereby actually rescinded the con- 
tract, or has been guilty of a fraud which destroys the con- 
tract altogether, that the purchaser miay recoyer back the 
full price; Street y. Blay^ 2 B. S^ Ad., 462; Chnwertz y. 
Denton, 1 C.S^M., 207; Edwards y. Chapman, iM.Sf W., 
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231. Where, by the contract, the purchaser has the power 
of returning the horse if unsouna, an offer to return or 
tender, puts an end to the contract. The purchaser must 
return the horse within a reasonable time; Dr, OompU>n*s 
COM, dted 1 T. B,y 136; Adam v. Richards, 2 ff. £la., 574; 
and in the state as sold, not diminished in value by doctor- 
ing, &c.; Curtis y. Hawna^, 3 Esp,, 82. Where a horse 
was warranted sound, and the yendor said in a subsequent 
conversatLon that, if the horse were unsound he would take 
it again and retmn the money, it was held that the original 
contract was not abandoned, the horse not being actually 
taken back. Putney, Whale, 7 East, 274. 

Where the contract is rescinded, the plaintiff may recoyer 
the price in an action for money haa and received, {see 
ante, p. 157,) but in actions in the County Court this merely 
afiects the form of plaint, as the evidence is the same whe- 
ther the plaint be ror breach of warranty or for mofug^ had 
and reeetved, except that in the latter case the plaintiff 
must prove the power to rescind or the actual rescision by 
consent. Roscoe, ^th edit., 249. 

If a person haa bought a horse with a warranty, which 
has been broken, and he tenders the horse back to the 
seller, who refuses to receive it, the buyer is entitled to 
keep the horse for a reasonable time till he can' sell it to 
the best advantage, and may recover for the keep in the 
mean time, Ellis v. Chinnock, 7 C.S^ P., 169; and the same 
if notice is given to the yendor that the horse may be taken 
away, and tlie question as to what is a reasonable time, ia 
one for the jury, if there be one; Chesterman v. Lamb, 2 
A» t$ E,, 129. In an action for breach of warranty of 
a horse, the plaintiff cannot recover as special damage 
the loss of a bargain for re-sale of the horse at an advanced 
price, though the contract of re-sale at a profit had been 
actually completed before the unsoundness was discovered, 
at least not unless the increased value of the horse was 
owing to the outlay by the plaintiff since it was in his pos- 
session. — Clare v. Mt^nard, 6 A. S^ E,, 519 ; but where the 
plaintiff had bought a horse of the defendant for 100/1, and 
had been offered 140/. for him; but the horse proving un- 
tsound, the plaintiff had been obliged to give up the bargain 
and sell him for 47/. 5^.; Lord Denman, C. J., held that 
the plaintiff was entitled to recover the cUfference between 
the price at which he had sold and the actual value of the 
horse, if he had been sound; Cox v. Walker, 6 u4. j* E,, 523. 

Where there has been an express warranty, and the 
vendee relying thereon, has resold the horse or other thing 
with a similar warranty, and being sued thereon by his sub- 
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▼endee, offers the defence to his vendor, who ^ves no 
defence as to the action, the vendee may, it seems, recovw 
the damages and costs paid by him to the sub-vendee, and 
also the costs of his defence as part of the damages occft- 
sioned by the breach of warrant, Lewis v. Peake^ 7 Taunt,, 
£., 153; unless at the time of the return he mi^ht by a 
reasonable examination of the horse, &c., have discovered 
that at the time of the sub-sale it did not answer the war- 
ranty, so that the defence was therefore a rash <m^ 
Wrigktup v. Chamberlain^ 7 ScoU, 59a 

Defence.'}— The facts constituting a defence to an action 
on a warranty, may be gathered from the statement of the 
reouisite pro<»f by the plaintiff. 

The most frequent defence in an action on a horse war- 
ranty is a denial of the alleged unsoundness or vice, or that 
it was the result of improper treatment or want of skill 
in the plaintiff or his servants. 

An infant cannot be sued on a warranty of a horse, HcW' 
left V. H<Mwell^ 4 Camp,, 118, and therefore infancy (see 
ante, p. 80,) is a good defence, .even although fraud be 
alleged. Green v. Greenbani, 2 Marsh, 485. 

As to defences in general, see ante, p. 29 to 107. 

The plaintiff and defendant may be called to prove the 
facts on either side.^, 

Action on Contract for the Recovery op Goods 
wrongfully detained. 

Where gpods are wrongfully detained by another from 
the person having the legal right to the possession of them; 
an action for tart may in all cases be maintained to recover 
damages, which are in general regulated by the value of the 
goods {see post, actiofCs of tort) ; but in some cases of the 
wrongful detention of goods, the party entitled to them 
may bring his action on a contract, which in those cases ^e 
law implies to exist between the parties. 

This species of contract is called in the superior courts an 
action ot detinue,, 

In many cases it is immaterial whether the plaintiff 
brings his action on contract or for tort, as in either case he 
recovers the value of the goods; but on the other hand a 
distinction exists which may make it preferable to frame 
the plaint on contract, where the circumstances of the case 
admit of it; for where the pldntiff has another demand in 
the nature of a debt, ag^ainst the defendant, he may in some 
cases, by framing his plaint on contract, join both claims in 
one action. In the superior courts^ moreover, the judgment 
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inactions of dttim^ is, that the plaintiff shall have the good% 
or if they cannot be had, then damages; but in trover the 
judement is for damages. In the County Courts, however, 
as there is one general form of judgment for damages in aU 
cases, there does not appear to be any advantage in this 
reroect in framing the plaint on eomtracty instead of /or toH* 

In u^uU oases of detention the action on contract mqg^ he 
m(nntained,']^AB the plaintiff in this action is entitled to 
recover the things in specie which axe detained, the actioi^ 
therefore, lies to recover such personal chattels only, as can 
be identified. Therefore the action on contract wQl not lie 
for money, unless in a box or bag; nor for com unless in a 
sack; for such things have no mark by which they can be 
known, in order that they may be redelivered to the plain- 
tiff, if he have judgment. It will not lie to recover animals 
firm naturWy for tliey are not personal chattels. But it lies 
for title-deeds, &c., and it is a verv usual remedy adopted 
for the recovery of them. It lies also for writings in a ooz, 
or for the writings themselves, though not in a box, and ' 
although not described as deeds ; ffide Archbold^s Nisi Prius^ 
vol. 1, 2nd edit,y p. 393. This action to recover title-deeds, 
is not likely to arise frequently in the Countj^ Courts, as 
the value of them is generally beyond their jurisdiction, or 
involves questions of title. 

The plaintiff in this action must prove, 1st — such a title 
in himself to the goods, as shews that he had the right of 
property in him, as owner or as bailee, and the right to 
immediate possession of them. 2ud — a detention of the 
goods by the defendant ; and lastly, the value of each of the 
articles sought to be recovered. Archbolds Nisi Prius, 
voL 1, 2m; ^«&, p. 401, 398, 399. 

As the evidence on these points is of the same nature as 
where the action is brought for a tort, and the latter form 
is of more frequent occurrence; the reader is referred to that 
head, />ot8l. Part IL 



CONTRACTS FOR THE USE OF GOODS AND 
THE OCCUPATION OF PREMISES, &c. 



Under this head, all actions for the letting and occupation 
of land, houses, apartments, for board and lodging, tor the 
hire of carriages, horses, &c., are included. In all these 
cases the plaintiff must prove the contract for letting and 



168 Renir^Evidmce for the Plaintiff. 

hiriiiff , and in general the occupation or use by the defend- 
ant (» the subject matter of the contract, and the amount of 
remuneration to which the plaintiff is entitled. As in the 
case of actions for the prices of goods where the contract to 
pay may be implied from the delivery and receipt {see ante^ 
p. 3), so contracts to pay for the use of goods and the 
occupation of premises may be implied from Uie act of user 
or occupation. So likewise, when the contract is in writing, 
the general rules stated €Mie, pp. 14 to 28, are applicable* 

As to defences, He amtey pp. 80 to 107. 

The evidence in actions for the occupation or renting of 
premises, requires to be more particularly noticed* 

EvmBNCE FOB THE PLAINTIFF IN AcTIONS FOB RbKT. 

Wherever the plaintiff seeks to recover a sum of money 
for rent, whether the defendant occupied premises under a 
deed, or a written or verbal agreement, or tlie claim arises 
from the simple fact of occupation without any previous 
agreement, the plaint may be for * rent,' the various nature 
^ the occupation simply affecting the evidence in support 
of the claiip. Many of the distinctions in actions in tiie 
Superior Courts between actions for rent and for use and 
occupation, and the selection of the appropriate forms of 
action, are inapplicable to proceedings in the County Court, 
where the plaintiff may use the word rent in its ordinal^ 
and popular sense. Wnere, however, the claim for rent is 
not rounded on any demise or lease by deed, the form of the 
phdnt may be for ' use and occupation;' but as the word 
rent is more simple, and at the same time sufficiently ex- 
plicit to inform the defendant of the nature of the demand, 
it seems to be the better term, at least in all cases where 
there has been an occupation upon terms previously agreed. 
An action for use and occupation may, however, be main- 
tained, where there is no relation of landlord and tenant 
existing between the parties. 

Where there is a letue,'] — Where there is a lease executed 
by the defendant, and the rent is specified in it, the plaintiff 
will merely have to prove the execution of the lease by the 
defendant, by proving lus handwriting in the manner stated 
(onfe, p. 23), or if there is an attesting witness, by caUiog 
him. See w>sty actions (m promissory notes. 

It is to be observed, that a lease made since the 1st of 
October, 1845, must be by deed, {i.e^ under seal,) if it be a 
lease required by law to be in writing. See 8 & 9 Viet^y c. 
106, 8. 8. 

The leases required by law to be in writing, are leases for 
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more than the term of three years ^m the makiiig thereof. 
29 Car, IL^ c. 3, «. 1. 

If it appears from the plauitiff's witnesses that the de- 
fendant holds under a lease or written agreement not pro- 
duced; or which when produced, cannot be read for want 
of a stamp; the plaintiff will not be allowed to giye parol 
evidence of the nolding. Brewer y. Palmer ^ 3 Eep^ 213; 
BamAmom v. Marl^y 2 M. 6^ S.^ 446; B. v. Padetaw^ 4 
B. ^ Ad., 208; and see antCy p. 16. 

Where the plaintiff attempted to make out that the de- 
fendant had held land under a lease from E, on certain 
terms ; that the reversion came to the plaintiff; that the 
defendant, in consideration of an alteration of the rent, pro- 
mised to hold of the plaintiff on the same terms in all other 
respects ; it was held that the plaintiff not having proved 
an express contract to hold of the defendant on tne old 
terms, could not rely upon an implied contract arising from 
the old lease, without putting it in evidence; and that it 
could not be used for such purpose without being properly 
stamped. iFaUuY.Broadbenty4A.^E.ye77. 

Where there is no lease.] — ^Where there is- no lease the 
plaintiff must prove the contract, express or implied, and an 
occupation, also express or constructive, of the premises by 
the defendant, under the plaintiff; and the amount of rent 
either expressly reserved or due on the footing of a quantum 
steruUm 

Contraetf express or implied.'] — ^Although there may be no' 
formal instrument amounting to an express demise, tiie 
plaintiff may give in evidence any affreement for the lettinff, 
whether verbal or in writing. Such agreements, if in wri- 
ting, and of the value of 20^., must be properly stamped. 
The amount of stamp is 2s, 6d.y if the agreement does not 
exceed 16 folios in length. If above that, it must have a 
1/. 15s, stamp, and a farther progressive duty of 11. 6s, for 
every 16 folios above the first 

Although the distinction between a formal lease and a 
mere agreement or . memorandum, must be borne in mind, 
(for as already stated, where there is a lease the plaintiff has 
only to prove its execution, but when there is merely an 
agreement, although that may shew the terms upon wnich 
the defendant holcu, the plaintiff must prove an express or 
constructive occupation by the defenaant,) it would be 
beyond the limits of this work to enter into the question 
of what terms in a written instrument do or do not amount 
to an actual demise or lease. 

It may be observed in this place, that although the plaint 
be worded for use and occupation, under which the plamtiff^ 



170 Bent — Evidence for the Plaintif. 

in the absence of any express contract, may recover the 
actual value, yet that the plaintiff may under that form of 
plaint give in evidence any special agreement or memoran- 
dum, not by deed, to prove his case. See 11 Geo. //., e. 19, 
8. 14. 

Where there b an agreement between the parties, the 
agreement is of course the proper medium of proof, and if 
in writing, must be proved by evidence of the nandwiiting, 
or by calUng the attesting witness, if there be one (tee ante, 
p. 27.) It is not, however, necessary that there should be a 
contract in fiBct, creating the relation of landlord and tenant 
between the parties; the relation may be implied. If the 
defendant took possession of the premises with the consent 
of the plaintiff, who remains owner, in the absence of any 
evidence as to the terms of the occupation, the law presumes 
that the defendant is to pay the plaintiff as much as the pre* 
mises are worth for the period tne defendant so occupied. 
Where the defendant was let into possession and occupation 
of land by the plaintiff under a contract, to purchase which 
contained no stipulation as to the terms of occupation, and the 
contract afterwards went off on the ground of the plaintiff 
not being able to make a title, he is not liable for use and 
occupation ; Winierboitom v. Ingham^ 14 L, t/l, Q, J9., 298. 
And where the owner of property sells it, and remains in 
possession adversely, no implication of tenancy arises; and 
where a tenant in common of five houses, occupying one of 
them, joined his co-tenant in the sale of the five, and con- 
tinued m the occupation of the one for two years afterwards, 
it was held that these fiicts alone were not evidence of a 
tenancy, and that he could not be sued by the purchaser fw 
use and occupation ; Few v. Joms^ 14 Z. «/*., Ex^ 94. But 
where the defendant entered into a contract to sell premises, 
and gave up the possession, but subsequently gamed pos- 
session of tnem from a sub- vendee, by fidsely representing 
that the contract was at an end, he was held liable during 
such possession for use and occupation, though at that 
time ne was ti^e legal owner. HM v. FoKj^Aan, 6 Prw^ 

167. 

Where the defendant entered into an agreement in writing 
with the plaintiff, by which he ¥ras bound to lodge with the 
pkdntiff at a certain weekly sum, and the plaintiff agreed 
to take, in payment for the board and lodging, certain 
furniture of the defendant then in the plaintiff's house; 
and the ftimiture having afterwards, and before the 
plaintiff had appropriated it, been taken in execution for a 
debt of the detendiant to another person, it was held that 
the plaintiff was entitled to recover in an ordinary action 
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ibr board and lodging, as if the special contract had never 
existed. K^s v. Harwood, 15 Z. J^ G. P., 207. 

A lessee, whose under-lessee holds over against the lessee's 
will, is liable to this action ; Ibbs v. Riekardsan^ 9 A, S^ E,j 
849. So, a tenant, who has quitted in pursuance of a parol 
surrender to his landlord, without having given or received 
a notice to quit, remains liable, MolUU v. Bra^fne^ 2 Cbmp., 
104; and see Matthews v. Sawelly 8 Taunt,y 270; Thomson 
V. Wilsm, 2 Stadc,, 379; Johnstone v. Hudlestone^ 4 B, ^ C, 
922 ; even though the landlord, on the tenant^s quitting, 
pnts up a bill in the window for the purpose oi getting 
another tenant for the premises, Bedpath v. Roberts^ 3 Esp.^ 
225; Johnstone v. HuddUstone^ 4t B.S^ (7., 922; unless the 
landlord has actually accepted a third person as tenant; for 
this operates as a sunender in law of the first tenant^s 
term. 7%oma8 v. Cook, 2B.S^ A., 119. 

If after the determination of a lease, the tenant holds 
over and pays rent, such payment is conclusive evidence of 
a tenancy, and he will he liable in an action for use and 
occupation for the time he occupies the premises; Bishop v. 
Howardy 2 B, S^ G., 100. But where a tenant, from year to 
year after the expiration of his landlord's title, continues in 
possession for one quarter, and pays rent for that quarter to 
the party entitled, but quits at the end of it, the payment 
is not evidence of a tenancy for more than the quarter, and 
tile party entitled cannot sue the tenant for use and occupa- 
tion beyond the quarter; Freeman v. Jury, Jf. (|- If., 19; 
Jenner v. Glegg, 1 M, S^ Bob,^ 216; but see Woodcock v. 
IftOhy 8 Singly 170. One tenant cannot hind his co-tenant 
by holding over without his assent. Christy v. Tancredy 9 
M, S^ W.y 438; 12 M. ^ FT., 316; and see Draper v. CroftSy 

16 L. J.y Ex.y 92. 

An executor of a tenant irom year to year, holding on 
and paying rent, will hold on the terms of the former de- 
mise, and be personally liable. Buckworth v. Sitnpson^ 1 C 
M. 4 R.y 834. 

As to the personal liability of overseers to this action on 
contracts for occupation, see Uthwatt v. ElkinSy 14 X. J.y 

&.y 131. 

Occupation of the premises ly the defendant.'] — ^Even 
where an express agreement can he proved between the 
parties, written or verbal, the plaintiff should ffive some 
evidence of a constructive or actual occupation of the pre- 
mises, for if there was no occupation whatever in fact, the 
action should be rather to Recover damages for not perform- 
ing the agreement, than for rent. At least, an action for 
use and occupation cannot be maintiuiied where there has 

i2 
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not been any occupation whatever by the defendant, 
although he has entered into an agreement (not being a 
lease), to take the premises from a specified day ; Wooky 
V. Watlingy 7 C. S^ P.^ 610. Where there is no other 
contract than that which is to be inferred from the fact of 
the occupation ais tenant, the plaintiff must prove an actual 
possession by the defendant, or his agents. It is not abso- 
lutely essential that there should be an actual occupation 
of the premises by the defendant himself ; for if his under- 
tenant, or any other person, by his permission occupy, he 
is liable ; thus it has been held, that if A agree to let lands 
to B, who permits C to occupy them, A may recover the 
rent, in an action against B, for use and occupation; BuUv, 
Tibbsj 8 T, B^ 327. So if the premises were occupied by 
the defendant's servants; Bertte v. BeoMmont^ 16 Aut, 33; 
and see Waring v. Kingy 8 M. Sf FF., 571 > Slight evidence 
of occupation is generally sufficient ; thus it has been held, 
that the putting up of a board for the purpose of letting* 
houses by a person who built them, and agreed to become 
tenant of them for a certain time, is sufficient to enable the 
person for whom they were erected to recover rent in ao 
action for such occupation ; Sullivan v. JaneSy 3 C 4r P»y 
579. So, sending in a woman to clean the house, and 
workmen to paper one of the rooms. Smith v. Tawarty 2 
M. bi Q,y 841. 

It v&primd fade sufficient for the plaintiff to prove that 
the defendant did occupy the premises, and the continuance 
of the occupation will be presumed till the contrary appears; 
Harland v. Bromley 1 Stark,y 455 ; Ward v. J/Swon, 9 
Pricey 291. A constructive occupation of the premises by 
the defendant is sufficient, where there is an express agree- 
ment to occupy; an occupation which he might have nad, 
if he had not voluntarily abstained from it; per QMsy C. 
J.y Whitehead v. CUfordy 5 Taunt., 519 ; Ptnero v. Jvd- 
«>», 6 Bing,y 206 ; and see judgment of CressfoeUy J,y Sur- 
plice V. Famsuforthy 13 L, «/*., C, P., 216. But there must 
he an occupation actual or constructive, therefore a tenant, 
who had agreed to take famished lodging but had not 
entered, was held not to be liable to an action for use and 
occupation ; Bc^e v. Strajhrdy 1 C 4f «^*> 391. And where 
a tenant by written agi-eement had agreed to take premises 
from a future day, it was held not to be enough to put in 
the agreement, but that evidence must be also given of some 
occupation under it. Wool^ v. Watlingy supra. 

An action does not lie against a husband for a half veu^s 
vent, due in respect of premises occupied for part of that 
time by his wile before marxiage, as yearly tenant^ and 
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i^hich continued to be occupied by her for a short time 
after her marriage ; Bkhardson y. HaU^ \ B, S^ B., 50; 
Where one of two executors of a deceased tenant for years 
enters into the premises, such entry does not ensure as the 
entry of both, so as to make them both liable in an action 
for use and oocupation. NaHon y. Toeer. 1 C. M.& /2., 
172. 

Although the premises are burnt down, and remain un* 
oocapied, a tenant still continues liable for the rent, subse- 
quently accruing during his term, for the premises continue 
to be** held" by the defendant; Baker v. HoUpzaffeUy 4 
Tomt^y 45 ; Isum y. Gmt(My 5 Bing.y N. C, 501 ; 8 Z. •/:, 
(J* jP., 272; imless it be agreed that the liability shall 
cease after the fire ; in which case the lessee ¥rill be liable 
for a proportion of the rent during the time of actual occu- 
pation. Facker y. QibbinSy 1 Q. &, 421. 

Pt6of4kut the premises aire held under the plaintiff,'] ~ If 
there is an agreement in writing, the title of the plaintiff is 
established by it; but if there be no actual agreement^ the 
plaintiff's title, or rather the fact that the defendant holds 
under him, may be established by eyidence of the defendant 
having paid rent to him, or submitted to a distress by him ; 
Ponton y. Jones^ 3 Cbny?., 372. Notice to produce the 
receipts for rent, or the notice of distress, should in such 
cases be giyen by the plaintiff. Where the defendant occu- 
pied the plaintiirs lana under the powers of a local Act, and 
upon a dispute respecting the right of the plaintiff to 
demand rent, a decree for payment was made in an amicable 
salt in chancery, in which the defendant acquiesced for 
several years, it was held that he could not afterwards dis- 
pute his liability to rent AUason y. Stocky 9 A. ^ E.^ 
265. 

Amount of rent,] — ^In the absence of any agreement, 
verbal or otherwise, the plaintiff must ^ye eyidence of the 
actual yalue of the occupation, by callmg some competent 
and disinterested witness. If, howeyer, the defendant has 
previously paid rent, it will be presumed that he continued 
to occupy on the same terms. 

Where B being tenant to A from year to year, and under 
notice to quit at Michaelmas, C entered into an agreement 
with A for a lease of the premises from Michaelmas at an 
increased rent, A undertaking to put the premises in repair 
before the commencement of the term, and A afterwards 
accepted C as tenant, in lieu of B for the remainder of B's 
term, but A did not put the premises in repair, and no lease 
was executed ; it was held that C was not necessarily to be 
considered as continuing tenant after Michaelmas at the 
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rent preylously paid, but that he was liable to A for siich 
reasonable rent as the premises were worth. I%e Mayw of 
Thetfordy y. l^kry 15 L. J.^ Q. B.y 33. 

The plaintiff must of course shew that he has a canse of 
action complete at the time of the entry of the plaints. (As 
to notices to quit, seepost^ Pari III^ Pfr>ceeding$ to rec&MT 
poBsesMon of Tenements.) Where the only evidence of the 
terms on wnich a furnished house was taken, was the follow- 
ing receipt put in by the landlord : * Received from C 126/. 
for rent of furnished house from the 8th of May to the 
1st of August, 1846,' it was held that the jury might pro- 

nrly infer that the tenancy was weekly. Towne v. Camp' 

Uy 16 Z. J.y a P., 128. 

EvnOBNCEFOB THE DbFBNDANT. 



per' 
Ml 



Denial nfplaint^e rtV/^.]— Where the relation of land- 
lord and tenant subsists between the parties and the defend- 
ant has come into the possession from the plaintiff, or has 
acknowledged his title by the payment of rent to him or 
otherwise ; he will not be permitted to impeach it at the 
trial ; SylUvan v. Cradling, 2 WiU.^ 208 ; Coohe v. Laxity 
5 T, B.y 4 ; Phipps v. Sctdthorpey 1 Bb^A^y 60; and if the 
plaintiff has assigned his reversion in the premises, the 
tenant is equally precluded from disputing the title of the 
assignee. Where a party, after letting the defendant into 
possession on an agreement for a future lease, mortgaged 
the premises to the plaintiff, who gave notice to the defend- 
ant of the mortgage, it was held that the plaintiff mi^ht 
recover, in an action for use and occupation, rent accruing 
due for a period subsequent to the mortgage, and unpcud 
before the notice ; Bawson v. Biciey *J A, S^ E^ 451. A 
defendant whose tenancy began under A, and who has 
afterwards piud rent to the cestui que trust under A's will, 
cannot set up the want of the legal estate to an action for 
use and occupation by ceetui que trust, though the feet is 
disclosed by the plaintiffs evidence ; Dolby v. HeSy 11 A. ^ 
E,y 335. There is a distinction between the case where 
a person has actually received possession from one who has 
no title, and the case where he has merely attorned by 
mistake to one who has no title ; in the former case the 
tenant cannot, except under very special circumstances^ 
dispute the title; in the latter he may; perBayUy, «/*., m 
Cornish v. Learelly 8 B, S^ C, 475; Borers v. Pitcher, 6 
Taunt. J 202; Chravenor v. WbodhousCy 1 Binp.y 38. Thus, 
where a tenant took premises from ^^ A & B, for, and on 
behalf of the trustees of the joint estate of C & D ;*' and it 
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mpeared on the trial on the evidenoe of the phuntifis that 
they were tmstees of G only ; it was held that the tenant 
was stopped from taking advantage of this variance ; Fleming 
y. Oooainffy 10 Bmg.^ 649. So where A hired apartments 
by the year from B, and B afterwards let tlie entire house 
to C, who sued A for use and oocuptation. it was held that 
A eould not impeach C's title; Rmnie y. JKobineony 1 Bing^ 
147. But where the occupier of land, helonging to a pariflh, 
paid rent to the churchwardens, who afterwards demised 
the land, for a term of years, to A, and ^ye notice to the 
tenant of the lease, and that he must consider A as his land* 
lord, in an action for use and occupation, it was held that 
the tenant was not precluded from disputing the lease, and 
showing tiuit the lessee had derived no yalid title from the 
churchwardens. Pi&tZ&>» y. Peartv, 6 J3. j; C, 4d3. 

PlaifUiff*€ title expired^ — Although the defendant cannot 
impeach the title of the plaintiff linder whom he holds, yet 
he may show that it has expired ; Holmes y. Ponttn, PeakSy 
99; Ghrwsenar y. Woodhomey ] Bing,y 43 ; hut where the 
defendant had come in under the plaintiff, Lord Ellen- 
borough held that it was not competent for him to shew 
that the plaintiff's interest had been forfeited to, and seized 
by, Ihe lord of the manor, to whom the defendant had 
since paid rent upon notice and demand made, unless he 
had at the same time expressly renounced ihe plaintiff's 
title, and commenced a fresh holding under' the new land- 
lord. Balls y. Westwoody 2Camp.y 11. 

The defendant may shew that the plaintiff had mort- 
gaged the premises before the defendant oecame tenant, and 
that the mortgagee had giyen notice to the defendant not to 
pay to the plaintiff any rent becoming due aiUr such notice, 
or the defendant may show payment on sucn notice, of rent 
due before the notice; see JVaddihve y. Bametiy 2 Bing.y 
N. a, 538. 

Where the defendant is at liherty to dispute the pluntiff s 
title, and does so, it is not necessary that he should establish 
the title in a third person, for as the County Courts haye no 

i'urisdicUon where the title to any corporeal or incorporeal 
hereditament is in question, it will be sufficient for the 
defend»it to give sucn evidence as to shew that the title of 
the plaintiff is bond fide in dispute. Boscooy Qth edU^ pp. 
200,201. 

Plaintif*s non-performance of condition precedentJ^ — If 
the defendant can shew the non-performance dv the plaintiff 
of some condition essential and precedent to the occupation 
of the premises, and there is no occupation hy the defend- 
ant, it IS a good answer to the action; but in such case the 
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condition mnst be express Jand precedent to the occupatioi^ 
and not merely collateral. The general rale of law is, that 
if a person contract for the use and occupation of land for a 
specified thne, and at a specified rent, he is bound by that 
bargain, even though he took it for a particular purpose, 
and that purpose be not attained through some defect, or 
quality in the land unknown to him at the time of the con- 
tract, and he in consequence has no beneficial occupation; 
for there is no contract or condition implied by law on the 
demise of land or houses that they shall be reasonably fit 
for habitation, occupation, or cultivation, or the purpose for 
which it is intended, and there is no distinction in this re« 
spect, whether there is a written agreement, Or a lease 
imder seal, or only a verbal amement. 

In an action for six monUis* use and occupation of a 
malt-house, held by the defendant under a verbal demise 
from year to year, it was held to be no defence to the action 
that the landlord was under an implied contract to repair 
the premises, (he having previously, from time to time, re^ 
paired them, and allowed the defendant sums paid for such 
repairs out of the rent,) and that by his neglect they became, 
during the defendant's tenancy, and pri<»r to the six months 
for which the rent was demanded, unfit for malting pur^ 
poses, and were unoccupied by the defendant, who had ten- 
dered the keys to the plaintiff, who refused to accept them; 
fi>r the agreement to do the repairs was not a condition 
precedent. Surplice v. .Famstoarth^ 13 Zut/l, (XP^ 215. 
W here the defendant agreed to take the cartage of twenty- 
four acres of land from the plaintifiT, for seven months, at a 
rent of 40/., and stocked the land with cattle, several of 
which died a few days afterwards from the effects of a poi- 
sonous substance which had accidentally been spread over 
the field without the plaintiff's knowledge,, it was held that 
the defendant continued liable for the wnole rent, althoo^ 
he abandoned the use of the herbage; Sutton v. Temple^ 12 
A£, ^ W., 52; 13 L.J'^ Ex^ 17* In an action for a quar- 
ter's rent of a house and garden-ground, taken for uiree 
years, an allegation that before the agreement, and at the 
time the defendant entered, the house was so infected with 
bugs as to be in an unfit state or condition for habitation, so 
that the defendant could not inhabit or dwell there, and that 
before the rent became due he quitted possession, and 
derived no benefit from the occupation, and gave notice of 
the fact to the plaintiff^, was held to be no defence. If par- 
ties intend that leases should be void by reason of any un- 
fitness in the subject for the purpose intended, they must 
express that meaning; Hatt r. Windew^ 12 if. S^ 7r., 68; 
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13 £. J,y Ex,y 129. But where the defendant took a ready- 
famished house for iire weeks, and quitted before the ex- 
piration of a week on account of the house being greatly 
infested with bugs, but pud one week's rent, it was held, 
in an action for the balance of rent, that tne juiy were 
rightly instructed to find a verdict for the defendant, if 
they believed that the defendant left the house on account 
of the nuisance occasioned by these vermin^ being so in- 
tolerable as to render it impossible to remain in it with any 
roasonable comfort; Smith v. MarrabUy 11 M, ^ W,, 5; 12 
L, «/!, JSx.y 223. This case may be distinj^uished from that 
of Hart V. JVincboTy on the ground that m a contract for a 
ready-fiimished house for a short period, the furniture 
forms a great part of the value or consideration^ and in suqji 
case the contract is for a house and furniture fit for imnie- 
diate use; and resembles the case of a ready-furmshed 
room in an hotel, which is hired on the understanding that 
it shall be reasonably fit for immediate habitation. See 
Judgments in SttUon v. Temple^ and Hari v. Windaory 
nipra. 

IMfendanfs occupation determined,'} — An agreement, that 
on the tenant's quitting, the rent shall cease, although in 
the middle of the quarter, is a good defence; and if a land- 
lord in the middle of a quarter, accepts from his tenant the 
Itey of the house, under a verbal agreement thatupon her 
then giving up the possession, the rent shall cease, and she 
never occupies the premises afterwards, he cannot recover 
for the time subsequent to his accepting the key; White-' 
^ead V. CUfordy 6 Tbtm^., 318. But delivery of the keys 
by an agent of the defendant to a servant at the plaintiff's 
honae, is not alone sufficient to prove an acceptance by the 
plaintiff; Harland v. Bromley 1 Stark,y 465. Where A 
let rooms of a house to B for a year, at a rent payable quar- 
terly, and during the current qucurter, in consequence of 
disputes, B told A that he would leave, and A assented, and 
on B's leaving, accepted possession of the rooms; it was 
held that A could recover neitlier the whole quarter's rent, 
lior rent for occupation for any period short of the quarter; 
Qritnman v. Leggey 8 ^. ^ C7., 324. K the defendant has 
quitted apartments without giving notice, the plaintiff 
having put up a bill to let them, will not prevent his re- 
covering. Relipttth V. RobertSy 3 Esp^y 225. 

As to notices to quit, given by the tenant to the landlord, 
ieeposty Part ///., Proceedings to recover possession oftenen 
metOs, 

Surrender of the premises hy acceptance of a new tenant,"] 
—In order to make out a surrender in this way, it must 

Id 
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appear that the landlord has given ap his old tenant and 
accepted a new one with the consent of all parties; €rra- 
ham T. WhiehelOf 1 (7. 4f M^ 188. A, the tenant of a 
house, three cottages, and a stable and yard, at an entire 
rent for a term of seven years, before the expiration of the 
term assigned all the premises to B for tlie remainder of the 
term, the house and cottages being in the possession of 
under-tenants. The kndlora accepted a sum of money as 
rent up to the day of the assignment, which was in the 
middle of a quarter. B took possession of the stable and 
yard only. The occupiers of the cottages having left them 
after the assignment, and before the expiration of the term, 
the landlord re-let them. A paid no rent after the assign- 
n^t, but the landlord received rent from the under-tenants. 
Before the expiration of the term, the landlord advertised 
the whole of the premises to be let or sold. It was held 
that this was a surrender by operation of law of all the pre- 
mises; Eeeve v. Bird, 1 C. M.^R.y 31; 4 7yr., 612., S. C. 
Where a tenant from year to year, at a rent payable half- 
yearly, quitted at the end of a current year without giving 
notice, and the landlord relet the premises before the end of 
the next half year to another tenant; it was held that the 
landlord had evicted the first tenant and could not maintain 
an action for use and occupation against him for any rent 
subsequent to the period when he quitted the premises; 
HtiU V. BurgesSy 6B.S^ CI, 832. Where the tenant pays 
up to a certein quarter, and a third person afterwards comes 
into possession, and pays rent at irregular periods, a jury 
may presume that the landlord has accepted the latter as 
liis tenant. Woodcock v. North, 8 Bing., 170. 

JEvieticn,'] — An eviction by the landlord determines the 
occupation; and where the premises are let at an entire 
rent, an eviction from some p^, if the tenant gives up pos- 
session of the residue, is a complete defence; SnUth v. 
Rdleighy 3 Camp,, 513. If the tenant continues in posses- 
sion of the residue, it has been said that he is liable pro 
tanto on a qttantum meruit; Stokes v. Cooper, 3 Camp^ 
514 (n); but see per Parke, B,, in Reeve v. Bird, ICM. 6^ 
R., 36; Neale v. Mackenzie, 2C,M,Sr R., 84; 1 if. ^ W., 
747, jS\ C An eviction of the under-tenant is an eviction 
of iJie tenant, Bum v. Phelps, 1 Stark,, 94 ; Roscoe, Qth 
edit,, p. 201 ; tiie eviction of tne under-tenant by the superior 
landlord is an answer to an action for rent accruing since 
the eviction, but not for rent due before. See SeUy v. 
Browne, 14 L, J., Q, B., 307. 

Drfendant treated by the plaintiff €U a trespasser.'} — ^If the 
landlord has treated Uie tenant as a trespasser, he cannot 
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afterwards reeover rent against him. Thus, if he has re- 
woend against him in ejectment, he cannot sue for the rent 
accruing after the day of the demise; for, by not waiving 
the tort, he has precluded himself from suinf ex contractu; 
Bride y. WHghty 1 T. E,, 378; Brid^ v. Sn^h^ 5 Bing.y 
410. But the mere bringing of an ejectment, and laying 
the demise before the time of the rent accruing, is no bar to 
an action for use and occupation. CM v. Carpenter^ 2 
Camp. 13 (fi); .fioteotf, 6<A eait^y p. 202. 

DiOreBsJ] — That the plaintiff nad distrained for the rent 
is no answer unless the rent be satis^ed, not even if he dis- 
trained goods to the full value of the rent, if he has sold 
them for a less sum. If he has sold them at too low a rate, 
the tenant's remedy is by action, Efford v. Burgese^ 1 M. jn 
i2o6., 23; and it is no defence that the tenant quitted with- 
out giving notice, in the fear of a distress by the superior 
landlord. Riekett v. TuUieky 6 (7. j- P., 66. 

IUegality,~\ — It is a good defence that the premises have 
been knowingly let by the plaintiff to the defendant for an 
immoitkl purpose, as for the purposes of prostitution; Crisp 
V. GhurchiUy 1 Bos. ^ Pul^ 3^ (»). It seems, however, 
to be necessary to show that the lodgings were to be used 
for that purpose, and not merely that a prostitute was to 
lodge there, hut to receive visits elsewhere; Appleten v. 
CampbeUy 2 C.^P^ 347. Where the lodging was under 
a weekly tenancy, and it did not appear that the premises 
had been originally let for the purpose of prostitution, it 
was hdd liiat the plaintiff coula not recover the weekly 
rent which accruecf after he was fully informed of the 
defendant's mode of life. Jennings v. Throgmortony R,4[M.y 
251. 

Statute of Limitations.'] — ^The Statute of Limitations is a 
good defence in an action against a person who has been 
tenant from year to year, but who has not, within the last 
six years, occupied the premises, paid rent^ or done any act 
from which a tenancy can be inferred, though no notice to 
quit has been given. Leigh v. Thomtony I B. 4[ A^ 625. 

As to other defences, see antSy p. 29 to 107- 



ACTIONS RELATING TO PERSONAL SERVICES. 



Work and Labour oenerallt. 
The plaint in actions for personal services may in general 
simply state the demand to oe for work and labour. Even 
in me superior courts, although it is usual in some cases, as 
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in actions upon an attorney's bill, or on a vaigeon's or 
apothecary's bill, or by a servant or clerk for wages, by a 
pilot for pilotage, and the like, to state the nature of the 
work done, and the materials used, yet this is not necessary; 
it is sufficient to state that the defendant is indebted for 
work and labour and materials, for the same, generally. 
Where a former declared thus generally for work, labour, 
and materials, and gave in evidence his attendance on the 
defendant's horses and the medicines he administered to 
them, it was held, that any species of work and labour may 
be given in evidence under such a general count; and that 
the medicines might be considered materials employed by 
the plaintiff in and about the busmess ,of the defendant. 
Olar% T. Mum/ordy 3 Camp,^ 37 • 

If part of the demand consists of the value of materials 
employed in the work, the form of plaint should be for 
** worK and labour, and materials for the same." If mat^ 
rials be not mentioned, the plaintiff will not be able to 
recover for them ; HecOh v. I^eekmdy 1 3f. ^ W^ 543 ; 
€oUereU v. Aps^y 6 Tatmt,, 32^. And where materiaLsare 
mentioned, it is only in cases where the work and labour, 
and the materials, can be cliarged for separately, that the 
action will lie. If a man contract with another for a par- 
ticular ai-ticle, to be manufactured by him, no action will 
lie by the maker, for work, labour and materials; but if he 
deliver it, his remedy is bv action for goods sold and deli- 
vered, or before delivery his I'cmedy is either by action for 
goods bargained and sold, or a special action on the contract. 
Atkinson v. Belly SB,^ C7., 277. But a working man em- 
ployed to invent and make a machine may, in an action for 
work, labour, and materials, recover a remuneration for his 
skill and labour, where that b the object of the contract 
Orafton v. Armitagey 15 Z.*/!, (7. P., 20. 

If by a contract a person is to be pud for his time, 
whether he work or no, as for instance in the case of one 
of the peiformers at a public theatre, he can only recover 
under this form of plaint for the time he was actually em- 
ployed. If he would recover for tlie time when he did no 
work, he must frame his plaint specially, Frazer y. Bumty 
8 (7. ^ P., 704 ; and if a clerk seeks to recover a commission 
he must frame his particulars of demand accordingly. Law 
y. ITiompaony 15 L. «/*., Ex^ 334. 

In an action for work and labour, the plaintiff's proofs 
are, 1. The contract, express or implied; 2. The penbrm- 
ance of the work and laboiu*; and, 3. The value, if the 
remuneration is not ascertained by contract. BciooBy M 
edU,y p. 283. 
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l%e eonfroe^.]— The plaintiff must proye that he was 
employed to do the work hy the defendant This may he 
shewn by proof of an express agreement, verbal or in writ- 
ing, or tne contract may in some caees he implied by proof 
of the woik being done, as in actions for goods sold, the 
contract to pay may be implied from proof of the delivery. 
See afUey p. 3. 

In general contracts relating to personal servicei^ as to 
build, alter, or repair a house, and to provide materials for 
the purpose, need not be in writing, for the Statute of 
Frauds relates only to contracts for the sale of goods. If, 
however, the contract is not to be performed within a year, 
it must be in wiiting, and in all cases where the contract 
is in writing it must be stamped as an agreement. The 
present stamp on agreements not exceeding 15 folios, is 
2f. 6<^. ; if exceeding 15 folios and under 30, 1/. 15«.; and 
an additional 1/. 5«. for every 15 folios above the first. 

Where the defendant employed a person to transport 
certain goods to a foreign market, and that person employed 
the plaintiff to do the whole of the business, but without 
the privity of the defendant, it was holden that the plaintiff 
could not maintain any action against the defendant for hi» 
work and labour; Schmaling v. ThomlinBony 6 Tbun^., 147 ; 
and this although the defendant may not have paid anv* 
thing on account of it to the person whom he employea ; 
OuU V. Backhouse, Id,, 148, (n.) But if the defendant had 
eoDsented to the plaintiff doing the work, or any part of it, 
the plaintiff would be entitled to sue him for the amount 
of such part of the work as he had done after such consent; 
(XdJSM V. LowCy 9 B,^ C, 73 ; and in all cases the j^laintiff 
must prove a contract, express or implied, rendermg the 
defendant liable. See Holoroft v. Hoggins, 15 L, J, C, P., 
129; and ante, p. 112 to p. 122. 

In the most simple and general cases of ^^work and 
labour," there is no special preliminary agr^ment between 
the parties, but the contract is to be implied by proof of 
the performance of the work and labour. For example, in 
the case of a gardener who works in a garden, or a laoourer 
who works on a &rm, the proof to support a claim for hia 
services would mainly rest on the fact of the work done on 
the property of and within the cognisance of the defendant, 
from wnose tacit assent the oontrs^ to ^y a proper remu- 
neration might be implied, without direct proof of the 
retainer or order to do the particular work. The ability of 
the plaintiff to give evidence on his own behalf in acUona 
in the County Courts will, however, in general, prevent any 
difficulty on this head« 
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If there is a contract in writing, the plaintiflF shonld pro- 
duce and prove it; the plaintiff in such a case cannot 
recover even for extras without it ; for to prove that they 
are extras, he must prove the original contract, to show 
that they are not included in it; Ftncent v. Cole^ Moocfy b; 
M^ 257; J(>MS V. Howely 4 2>ofo., 176; Buxton v. Cornish^ 
13 Z. «/*., Exc,y 91. That it is in writing, may be elicited 
from the plaintiff's witnesses in cross-examination, and the 
plaintiff must then produce it; but if the defendant prove 
Dy his own witnesses that the contract is in writing, it is 
incumbent on him to produce and prove it, if he would 
derive any advantage from it; SteooM v. Pinn^y 2 Moore^ 
349; FieiderY, i^ajf, 4 (7. <S^ P., 61 ; and see E. v. PadtUnOy 
4 B, 4[ Ad,, 512. If, however, there be a written contract, 
and during the continuance of the work a separate order for 
other work be given by parol, there is no necessity to 
produce the written contract in an action to recover the 
amount of the work done under the verbal contract, Reid 
V. BattOf Moody S^ M,, 4 J 3 ; and see atUOj p. 16. 

It may be stated here, that the assignees of a bankrupt 
or insolvent (see antej p. 140, 143) cannot sue for the price 
of the personal labour of the bankrupt or insolvent after 
the bauKruptcy and insolvency; for that would in fact be a 
letting out to hire of the insolvent by the assignees. See 
WiUiams v. Chambers, 16 L. J., Q. B., 230. 

Performance of the tcwit.]— The plaintiff must prove the 
work done, and give general evidence of its being well done. 
See Townsend v. NeaU, 2 Camp., 191. 

If the work has been performed upon materials still in 
the possession of the workman, it is not necessary that he 
should first deliver them to his employer before he com- 
mences an action for the work or materials; but after he 
has given his employer a full opportunity to inspect and 
examine the work, he may sue for tlie amount of it, and 
still retain the thing on which his work has been performed 
until payment; Planche v. Colbum, 8 Bing., 14; even 
although it be in fact the property of his employer; Hughes 
V. Lenn^, 6 M. S^ W,, 183. Where there is a special 
agreement for the performance of work at one fixed price, 
no action can be maintained for the value of the part done 
while such contract remains open and incompleted; Bees 
V. Lines, SC,^ P., 126. But ii a workman be employed to 
do a certain work, he is not bound to wait until the whole of 
the work be finished, before he commences his action, unless 
the contract be to do a specific work for a specific sum ; and, 
therefore, where a ship put into a harbour to have repairs 
done to her, to enable her to continue her voyage, and a 
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shipwright was employed, who undertook to put the ship 
in thorough repair; but after he had proceeded at some 
leDffth wiUi the repairs, he refused to go on, unless he were 
paid for the work already done; it was holden that he 
might maintain an action for the work already done, 
aluough the repairs were not completed, and although the 
ship was thereby preyented from continuing her voyage at 
the time of bringing the action ; Roberts v. HaveloAf Q B. 
4 Ad,y 404 ; but where the contract was to put a glass 
lustre into a perfect state of repair for 10/., ana after some 
repairs being done to it, it was returned to the owner in an 
imperfect state, it was holden that no action could be main« 
toined for the work done. Sinclair y. BowleSy 9 B.S^ C, 
02. 

The destruction of work by an accidental fire or other 
misfortune before it is finished or delivered, does not deprive 
the workman of his rieht to remuneration to the extent of 
the work performed ; Afenetane v. AthaweSy 8 Burr^ 1592 ; 
unless by the express and uniform custom of any jMuticulaT 
trade, no payment is to be made unless the work be com- 
pleted and delivered ; QiUett v. Mawman^ 1 Taunt,, 137 ; 
Adlard v. Boot^y 7 (7. 4 P., 108; and where the plaintiff 
eontracted to build some cottages by the 10th of October, 
but they were not finished until the 15th, and the defen- 
dant after that day accepted them; it was held that the 
plaintiff was entitled to recover the value of his work in an 
action for work and labour. Lucas v. Oodwiny 3 Bing,^ 
N. O, 737- 

The price or value of the workSy^li by the contract the 
work was to be done for a specific price, the plaintiff is 
bound by it, and cannot recover bevond that amount, even 
although he use better materials than those agreed upon, 
provided they were used without authority; JVilmore v. 
Smithy 3 C7. 4r P»y 453; nor although it appear that he was 
induced to consent to the contract by fraud on the part of 
the defendant; and therefore, where A engaged to convey 
away certain rubbish for B at a specified sum, imder a frau- 
dulent representation by B as to the quantity of the rubbish 
which was to be so conveyed, it was held m an action for 
the value of the work actually done, that A could recover 
only according to the terms of the special contract, although 
he might, when he discovered the fraud, have repudiated 
the contract, and sued B for the deceit ; Selwa^ v. Fogg, 
6 Ai.S^ W,y 83; and where work is done under a special 
contract, and for estimated prices, and there is a deviation 
from the original plan by the consent of the parties, the 
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estimate is not thereby excladed, but continues still to be 
the rule of payment so far as the special contract can be 
traced ; and for any excess beyond it, the party will be 
entitled upon a quantum meruit; Bobson v. Godfrey, 1 
Stack,, 275. Nor does tiie employer, in such a case, render 
himself liable to a greater amount than the stipulated sum, 
by consenting to alterations from the original plan, unless 
he is either expressly informed, or must necessaidly (from 
the nature of the work) be aware, that the alteration will 
increase the expense ; Lovelock v . Kin^, 1 M. S^ R,, 00, 
But if a man contract to work bv certain plan and for a 
fixed sum, and that plan be so entirely abandoned that it is 
impossible to trace the contract, and say to which part of 
the work it shall be applied, in such case the workman 
shall be permitted to cnarge for the whole work done by 
measure and value, as if no such contract had been made ; 
Pepper y. Burland, Peak^s E,, 103. But iJie measure of 
damages, where a person contracts to perform work accord- 
ing to a specification at prices therein mentioned, and 
finishes the work in a way different to and less expensive 
than that agreed on, is not the actual value of the work 
done, but only the amount of the agreed price, minus such 
a sum as it would take to complete the work according to 
the specification; Thornton v. Place, 1 M. £f Bob.^ 218; 
and in all cases of * extra work' the original Mpreement, if 
in writing, must be produced duly stamped. J^ Buxton v. 
Cornish, 13 L. J., Ex., 91. 

If no price has been fixed, tlie plaintiff in that case must 
call witnesses to prove the value of the work. 

The refusal of a workman to deliver work which he has 
performed, except on payment of a large and exorbitant 
sum of money, does not preclude him from suing for and 
recovering a reasonable price. Hughes v. Lenny, '6 M. A 
W., 183. 

DefenceJX^AA to defences in general, see ante, p. 29 to 
p. 107. 

Whether the plaintiff founds his claim on an agreement 
by the defendant to pay a specific sum, or simply seeks to 
recover the value of the work, the defendant may reduce 
the claim by showing that the work or materials were of 
an insufficient and inferior description and value; Chapel 
V. Hicks, 2 C. 4f it/., 219; and the demand may be altogether 
defeated by shewing that the work is totally inadequate to 
answer the purpose for which it was undertaken to be per- 
fdrmed. JJuncan v. Blundell, 3 JS^l, B,, 6 ; Famsworth 
V. Garrard, I Camp^ 38. 
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EriDENCB FOA THE PULINTIFF IN AN ACTION FOR WaOBS^ 

In au action for wages the plaintiff must prove the con- 
tract or reknner^ express or implied ; the length of time of 
eervice ; and the amount of wages due. Eascoey Qth edit,, 
p. 262. 

Contraa,'] — ^A contract for the hire and service of an 
agent, derk or servant, need not be in writing, unless the 
retainer is, by the terms of the bargain, to extend beyond a 
year, in which case a written agreement is necessary, in 
reference to the 4th section of the Statute of Frauds, 29 
Car.n^ c. 3; Braaegirdle v. Healdy 1 B.S^Ald., 722; 
Giraiid v. Bieh€urdwn, 15 Z. J,, C. P., 180. But it seems 
that a hiring for a year, or an implied yearly hiring, need 
not be reduced into writing; Beeskm v. Comety 4 Bing,, 
309. It is to be observed, that if the plaintiff has actually 
rendered the services for which he was engaged, he is en- 
titled to some remuneration, and the defenduit cannot set 
up as a defence that the original hiring was for more than a 
year and was not in writing; and therefore it is in general 
only where the plaintiff seeks to recover on a contract for 
wages, the defendant not having actually received the ser- 
vices, that the question whether a written agreement waa 
necessary arises. Where, however, the contract is in writ- 
ing, it cannot be varied by verbal evidence ; «m Qiraud v. 
Buckaird^ony supra, and ante, p. 17. It may, however, be 
exnlained — thus, when a theatrical engagement is for 
** tnree years at a salary of 51,, QL, and 7?., in those years 
reapectively," being ambiguous, parole evidence is admis- 
aible to shew that, under such a contract, it is the theatrical 
usage to pay a proportion of salary for those nights only 
dormg which the theatre was open for performance. Qrani 
v. MaddoK, 16 Z. J,, Ex,, 227. 

Agreements for the hire of any labourer, artificer, manu- 
ftcturer, or m^ual servant, are exempted from stamp duty. 
In Uie case of a domestic or menial servant, it appears 
that a general hiring, that is, a hiring without any engage- 
ment as to the duration of the service, is, in point of law, a 
hiring for a year, and it will be implied or construed to be a 
hiring, on the terms that either party might determine the 
engagement upon giving a month's warning; and that there 
is in such a case a tacit promise by the master to pay a 
month's wages, if he dismiss his servant without such 
notice ; FawceU v. Gash, 5B, 4c Ad,, 904. A gardener is a 
domestic servant within this rule, although he has in addi- 
tion to his yearly wages, a separate house to live in and 
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under-gardeners subject to his directions. Novtlan v. AUett, 
ZC.M.i^ R^ 54. 

A general lurinff of a servant in husbandry, is a hiring 
for a year, and not determinable at any time during the 
jrear on notice; LiU^ v. JElwiuy 17 X. t/., Q. B.^ 132; and 
in all probability the general engagement of a clerk would 
be deemed to be a yeaily hiring, except in cases in which 
there prevailed a custom in the particular business in refer* 
enoe to which he was retained, to dischaige clerks so em- 
ployed, without warning, or on giving any particular 
notice ; Ckitty en ConiractSj Qrd edit,^ p. 577. And in all 
cases the question whether a general hiring is for a year is 
not a rule of law, but a question depending upon the facts 
of each particular case ; Baxier y. Ifureey 13 L. J., C. P., 
82. The rule as to a month's wi^;e8 or a month's warning 
does not apply to other than domestic servants. Beeston v. 
Colfyer^ 4 Bififf^y 309; Smith v. Haward, 7 A. S^ E.^ 544. 
Where the plamtiff entered as warehouseman' into the service 
of the defendant, who engaged to pay him at the rate of VU» 
10«. per month for the first year, and to advance 10/. per an- 
num imtil the salary was 180/.; it was held that this was at all 
events a hiring for one year at least; FawcettY. Caah^ supra; 
and a contract to serve as a reporter to a newspaper for one 
whole year from a certain day, and so from year to year to 
the end of each year commenced, so long as the parties 
shall respectively please, is yearly service so long as it lasts, 
and cannot be terminated except at the end of any current 
year; Williams v. Bymey 2 N. ^ P., 139. So where a 
clerk was appointed at a salary of 200/. per annum, and 
was paid several sums of 50/. each soon after the usual 
quarter days of the year, it was held that this was evidence 
of a contract at a salary of 200/. a year payable quarterly; 
Ridffway v, Hungerfwd Market Company ^ 3 ^. ^ E»y 171; 
ChiUy on ContraetSy Srd edit., p. 578. 

The presumption that a general hiring is a hiring for a 
year, may be rebutted by evidence, shewing that such was 
not the mtention of the parties ; Bayley v. Rimmelly 1 M» 
Sr W,y 506; and in all cases it is a question for the jury. 
Where several witnesses proved a custom that a general 
hiring in the case of editors of reviews was a hiring for a 
year, but there was no proof of such custom as to the edi- 
tors of a newly commenced review, it was held that it was 
not to be inferred from such usage that a general contract 
with an editor of a new publication was for a year, but that 
it was a question for the jury. Bascter v. Nurse, 13 L» /., 
C P*} 82. 
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In an action by an assistant-suigeon for wages, it was 
proved that the plaintiff had served the defendant for nearly 
Balf a year, and that payments were made daring that time 
on account Qf wages, but not according to any yearly 
amount, or at any definite period of the year. The pkuitiff 
afterwards became ill ana was taken to an hospital, and 
after his recovery did not return to his employment, nor 
did the defendant require him to do so ; it was held that 
there was no evidence of any hiring for a year, and that 
the plaintiff was entitled to recover wages on a quantum 
meruit for the time he served. Baiky v. RimmeUj 1 Jf . j- 
jr., 606. 

Where the plaintiff hired himself to the defendant to 
work ia a colliery, under a written agreement, which sti- 
pulated that when the pit of the colliery should be off 
work, the plaintiff should continue the servant of the 
defendants, and subject to their orders and directions, and 
liable to be employed bv them as they should think fit, 
and should do and perform a full day's work on every 
working day; it was held tliat, under such an agreement, 
the defendants were not bound to employ the plaintiff on 
all reasonable working days. WilUamBon v. Taylor^ 13 
Z.J., 81 ; see also PiUcington v. Seotiy 15 L. J^ JSr., 329. 

Where a person entered into the service of another under 
the following contract : '* I hereby agree to enter into your 
service as a weekly manager, to commence from next Mon- 
day; the amount of payment I am to receive I leave en- 
tirely to you;" it was held {dis, Parke), that he was 
entiUed to recover a reasonable remuneration for the ser- 
vices performed by him. Bryant v. Flight, 6 M, ^ W,y 
114 ; see Owen v. Bowen, 4 C7. 4f P.^ 93. 

When the contract is entire and in force, the servant can- 
not sue ontil the period when the wages are payable, as 
where wages' are payable yearly the servant cannot sue at 
the expiration of a quarter for any part, 'see Oiraud v. 
Riehardsony 15 L, J,, C, P., 180 ; but where a servant is 
wrongfully dismissed before the expiration of the period for 
which he was hired, he may treat the contract as rescinded, 
and may immediately sue, on a quantttm meruit, for the 
work he actually performed, but in that case, as he sues on 
an implied contract arising out of actual services, he can 
only recover for the time that he actually served ; or he 
may wait until the termination of the period for which he 
was hired, and may then sue for his whole wages; but in that 
case, and whenever the plaintiff seeks' to recover wages for 
a period when he did not actually serve, the plaint should 
be special for non-payment of wages; seeFewingey.Tindal, 
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17 L, J., Ex» 18. A clerk hired generally bv the year at a 
certain salary, may, upon a dissolution of the oonj^act bv 
mutual consent within the year, recover salary pro roM, 
without any express agreement to that effect; Thomas y« 
' WiUiamSy I A, ^ E,^ 485 ; hut whether he is so entitied is 
a question for the jury. Lcmibum v. Cmdeny 2 M, ^ G,^ 
253. 

Length of gertfice and amount of wages due."} — These 
points in the plaintiff's case will he proved, either by the 
special contract, if there be one, or by evidence of the actual 
service during the time sued for, and proof of what such 
services were reasonably worth. The plaintiff himself will 
of course be the princijml witness as to the length of service, 
but the amount due to which he is fairly entitled, in tii^ 
absence of any fixed sum, should be shown by the evidence 
of disinterested witnesses. 

It is to be observed that the County Courts Act, 9 & 10 
Vict., c 95, s. 64, enacts, that it shall be lawful for any 
person imder the afe of twenty-one years, to prosecute any 
suit in any court holden under this Act, for any sum of 
money not greater than twenty pounds, which may be due 
to him for wages or piece-work, or for work as a servant, in 
the same manner as if he were of full age. 

EVIDENCB VOR THE DEFENDANT. 

Misconduct of the plainUffjy^lt a servant misconduct 
himself he mav be dischaiged without warning before the 
expiration of the period for which he was hired, and is not 
entitled to any wages from the day he is so discharged, if 
they had not then accrued due. And when the payment is 
to oe quarterly, or yearly, or at fixed periods, and the ser- 
vant improperly leave his master, or is guilty of miscon- 
duct dunng the currency of such quarter, he is not entitled 
to wa^es for any part of such quarter, bcc, even to the day 
he quits, as there can be no apportionment of an entire sum 
under such circumstances; IMl^ v. Elurin^ 17 L. Jl, Q, B, 
132; Huttman v. BoulnoiSy 2 C* f P., 510; AtHn v. Acton^ 
4C.Si; P., 208. In order to justify the immediate dischaige 
of. a yearly servant, there must be proved against him moral 
misconduct, pecuniary or otherwise, wilful disobedience of 
orders, or haoitual neglect, sleeping out at night without 
leave, &c. Calls v. Bronaciery 4 uT 4 ^'9 ^18 ; Robinson 
v. Hindmany 3 Esp.^ 235 ; LilUy v. Elwin^ 17 L, J^ Q, B^ 
132 ; Spain v. Amott, 2 8tark.y N. P. C. 

Where a female servant, after asking her master's per^ 
mission to go away for a night, and was refused permission^ 
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went without leave, it was held tliat the master was jasti- 
fied in dismissing her, and that she was not entitled to a 
month's wages; and that it was no lawful excuse for her 
absence, that her mother was seized with sudden and vio- 
lent illness, and was in imminent peril of death, and believ- 
ing herself likely to die, had requested her daughter to 
visit her, and tne master refusing his leave, she went 
without, whatever mid|it be the moral duty of the master 
on such an occasion; Turner v. Masony 14 Z. i/l, Ex.j 311; 
80 the refusal of a servant in husbandry to work after half- 
past six, instead of until eight o'clock, on one occasion, 
because beer was not supplied to him. LUUjf v. Elwiny 17 
L J., Q. B.\ 132. 

There are cases no doubt in which a servant would be 
justified in leaving his master's house contrary to his orders; 
sach as infectious fever, or a female servant in danger of 
violence from her master, for in those cafies there would be 
no legal disobedience, because it is an unlawful order to 
direct a servant to continue where she is in danger of 
▼iolence to her person, or infectious disease; see jtM^ments 
ofAIderson, B.^ and Rdfe^ ^., in Turner v. Mason^ supra. 
Giving the plaintiff in custody on a charge of felony which 
is afterwards abandoned, is no dissolution of a contract of 
hiring, and the servant in such case if dismissed is entitled 
to a month's wages. Smith v. Kingsford^ 3 Scotia 279. 

The fact of a servant's inducing his master's apprentice 
to run away; Tamer v. Robinson^ 6 B. S^ Ad»y 789; or of 
a derk feloniously assaulting his employer's female servant;. 
Aitkin v. AeUm, iC, &; P., 208; or of a clerk havingmade 
fraudulent entries in his account books; BailHe v. Kell^ 4 
Bing^y M. C.y 638, have been held justifiable causes for an 
immediate dismisad by the master. So if a person hired on 
an annual contract as clerk, to conduct an establishment for 
his master, set up a claim to be a partner, although in a 
respectful manner, and bond fidey it is sufficient cause for 
the master to dimiss him without notice; Amwr v. Fearon^ 
9 ^. ^ E^ 648; and if the acting manager of a theatre 
conduct himself in such an improper manner as to make it 
injurious to the interests of the theatre to keep him, the 
lessee or proprietor may lawfully dismiss him. Lai^ v. 
Oibaldistony 8 C7. j: P., 80. Chit^ on Omtracts, Qrd edit., 
p. 680. 

The defendant nuiy shew a discharge by a magistrate, 
under the Stat. 4 Greo. lY., c. 84, s. 3, which if made upon 
the complaint of the defendant, is equivalent to a dischar^ 
by him ; but it seems that the miscondact of the plaintiff 
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justifying the discharge must be proved. See IMky v. EkDM, 
17 L. J., Q B., 132. 

The refusal of the wife to work is no ground for the 
discharge of the husband and wife from service. Jafiqud v. 
Baurroy 7 DowL, P, (7., 348. 

When a justifiable cause of dismissal exists, it is sufficient 
to prevent the servant's recovering wages, though he might 
not in fact have been dismissed upon that ground ; ana it 
is not necessary that the cause relied on in answer to an 
action for wages should have been stated at the time of 
dismissal. Ridgway v. Hungerford Market Company , 3 A, 
4f B»y 171. Chitty on Contracts, Srd edit,, p. 580. 

Payment,']— In regard to the defence of payment, it seems 
that where a domestic servant has left his master for a con- 
siderable period, it will in general be presumed that his 
wages have been paid, where there is no admission that 
they are in arrear, or any circumstance to rebut the pre- 
sumption; Sellen v. Norman, 4: C. S^ P., 80. The same 
presumption arises in the case of workmen or labourers on 
proof that it was customary for the employer to pay his 
men weekly, <^c. Lucas v. Novisilieskt, I Esp^ M,, 296, 
see as to payment generally, ante p. 50. 

Set-off,\ — ^The master cannot deduct from the wages the 
expenses of a medical practitioner sent for by him to attend 
hb servant, unless it were specially so agreed ; SeUen v. 
Norman, 4c C. ^ P., 80; and it the servant were under age, 
the master cannot deduct from, or set-off against the wages, 
advances or payments made by him to or for the servant, 
for articles not being necessaries for the latter; HedgUy v. 
HoU, 4 (7. 4r P*9 104. Nor can the master deduct anything 
for goods supplied to the servant falling within the pro- 
visions of the Truck Act, 1 & 2 Wm. IV., c. 37, (prohibit- 
ing the payment of wages except in money), wnere the 
master is a trader within that Act. See Ckavmer v. Cumr 
mins, 15 Z. J,, Q. B,, 161 ; see as to set-off in general, 
ante p. 72. 

As to other defences, see cmte p. 29, to p. 107. 

Evidence in Actions by Apothecaries and Surgeons. 

In an action by an apothecary for medicines and attend-* 
ance, he must, in addition to the proof of the attendance, 
and supply of the medicines, and the reasonableness of the 
charge, prove his qualification to sue. 

By the 66 Geo. III., c. 194, s. 21, as ei^lained and 
amended by the 6 Geo. lY., c. 133, s. 5, it is provide}!, 
that no apothecary shall be allowed to recover any chaiges 
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claimed by him, in any court of law, unless such apothecary 
shall prove on the trial that he was in actual practice as an 
apothecary on the 1st of August, 1815, or that he has 
obtained a certificate to practise as such from the Apothe- 
caries Company. 

Proof of eeriificate.'] — Where the plaintiff was not in 
practice before 1815, he must produce the certificate granted 
to every member passing the examination of the Company, 
and must prove its genuineness. The statute enacts that 
proof of the seal of the Company is evidence, and as the 
plaintiif is a competent witness, he can prove that he 
received it from the Court of Examiners at the Hall of the 
Company ; and if he can prove the handwriting of any 
one of the signatures attached, these facts will constitute 
sufficient primd faoie proof ; Walmsl^ v. Abbot, 3 B. ^, 
C, 218. If however the plaintiff cannot prove as muen^ 
he should give notice to the defendant to admit the genuine- 
ness of the certificate on the trial, in order that if he refuses 
to do so, the phuntiff may be entitled to the cost of a witness 
to prove the necessary fact. 

Proof of practice before 1815,] — If the plaintiff is not a 
member of the Apothecaries Company, and relies on having 
been in practice on or before the 1st of August, 1815, he 
must prove that he practised at that time the general duties 
of an apothecary, viz., making up medicines in that charao' 
ter, prescribed by himself, or oy a physician, or other 
person; acting as a chemist or druggist or merely as a 
surgeon-accoucheur will not be sufficient; or merely ad- 
ministering medicines; Thompson v. Lewis^ 8 C j- P., 488; 
M. 4r M,y 255 ; Woodward v. Belly 6 C7. 4r P., 377. Although 
the plaintiff may be examined as to the fact of his practisir^ 
before 1815, ho should, where it is disputed, confirm his 
statement by the evidence of other witnesses. 

In respect to surgeons, however, no qualification is neces- 
sary to entitle them to sue for services as surgeons, except 
wimin the Citv of London, oi' seven miles round, where a 
license from the College of Surgeons is necessary; and 
even there it is incumbent upon the defendant if he intends 
to avail himself of the plaintiff being unlicensed, to prove 
that fistct* Chremara v. Jbe Glerc Bois Falon, 2 Camp,, 144. 

But a surgeon, not having a certificate from the Apothe- 
caries Company, cannot charge for his attendance, or for 
administering medicine, except in cases within his own 
department; he cannot therefore recover for attending a 
patient in the typhus fever ; but whatever medicine may 
DO necessary for the purpose of removing a complaint,- 
which it is the duty of a surgeon to attend to and cure, he 
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may perhapa be allowed to recover^ but he is not entitled 
to recover, unless the medicine he administers be clearly 
auxiliary to his duty as a surgeon, whose province, strictly 
speaking, is confined to the reduction and cure of fractures, 
and other injuries affecting the limbs, or such extemsl 
ailments as may require the operation of the knife, and 
cannot be extended to internal complaints, or local diseases; 
Allison V. Ha^don^ 4 Bing.y 619. But though a surgeon 
attends patients requiring surgical aid, and Sao dispenses 
medicines to them, not being certificafbid as an apothecary, 
he may recover for his surgical advice, though he may 
have no remedy for such medicines; Simpson v. Bal/i, 
4 T^r^ 325. If the plaintiff be a surgeon and apothe- 
cary, or apothecary only, he may, besides his chaises for 
medicines, recover reasonable charges for attendances. Mor- 
gan v. Halleny 8 ^. 4f E»y ^9. Handley v. Hewson, 4 C ^ 
P., 110. 

It is to be observed that a physician cannot in general 
maintain an action for his fees; neither can a surgeon who 
assumes the character of a physician, but has no diploma. 
JApscomhe v. Holmes^ 2 Camp.y 441. 

Defence,'] — If the defendant has received no benefit in 
consequence of the plaintiff's want of skill, the latter cannot 
recover ; Kannen v. M^Mtdlen^ Peake, 59 ; but if an opera- 
tion, which might have been useful, has merely failed in 
the event, the plaintiff is nevertheless entitled to charge; 
but if it woula have been useful in no event, he has no 
claim on the patient; per Alderson, t/l, in Hill v. J^eather- 
stonhaugh, 7 Bing,y 574. Although a person who professes 
to cure disorders in a specified time, and induces the defen- 
dant to employ him by false and fraudulent representations 
of his skill, and does not succeed in his cure, cannot recover 
for medicines; the remuneration of a regular practitioner, 
who has used due care and diligence, does not depend on 
his effecting a cure ; Hope v. Phelps, 2 Stocky 480. Eosooey 
Qth edit.y p. 262. 

Action bt an Attorney. 

In an action upon an attorney or solicitor's bill, the 

Slaintiff must prove, 1st, the contract or retainer by the 
efendant ; 2nd, that the business was done, and Srdly, the 
delivery of the bill one month before the commencement o£ 
the action. 

The retainer,] — Thb may be proved by showing that 
the defendant attended at the plaintiff's office and gave 
directions, and ^as the plaintiff is a competent witness, the 
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difficulty that [sometimes attends the proof of this fact is 
avoided. 

That the business was done,']'— This also may be proved 
by the plaintiff, his clerk, or other agent, who can speak 
to the existence of the causes, and the business in respect 
of which the charges are made, and can pi-ove the main 
items, without proving every item to have been done. 

The delivery of the WW.]~The stat. 6 & 7 Vict., c. 73, 
sec. 37> enacts, that no attorney, &c., shall commence any 
action for the recovery of any fees, charges, or disburse- 
ments, for any business done by such attorney, &c., until 
the expiration of one month after such attorney shall have 
delivered unto the party to be charged therewith, a bill of 
such fees, &c., and which bill shall either be subscribed with 
the proper hand of such attorney, &c., or be inclosed in or 
accompanied by & letter subscribed in like manner referring 
to such bill. The statute is retrospective, applying to busi- 
ness done before as well as since the statute. Brooks v. 
Becketty 16 L, J., Q. B,y 178. 

As it has been decided that the 9 & 10 Vict., c. 95, s. 67^ 
which enacts, that no privilege except as therein mentioned, 
shall be allowed to any person to exempt him from the 
jurisdiction of the County Courts, does not affect or take 
away the privilege of attornies to sue in the superior 
courts, and as consequently an attorney who sues in the 
superior courts, although for a sum not exceeding 20^. is 
entitled to his full costs {Lewis v. Hancey 17 L, t/., Q. B^ 
172 ; Jones v. Brown^ Id,, Ex,, 163), the County Courts 
will seldom be resorted to for the recovery of such demands, 
and consequently it is unnecessary to enter further into the 
nature of the evidence in their support*. 



CONTRACTS RELATING TO MONEY AND SECU- 
RITIES FOR MONEY. 



svidence where the actton is not founded on a 

Written Security. 

Money Lent. 

In an action for money lent, the plaintiff will have to 
prove the loan of his money. To establish a loan it is not 

* The above cases %vere decided since the previous part of this work 
went to press: but it seems to be still a matter of doubt whether attornies 
are privileged from beiug »ued in the County Courts. See antCj p. 40. 

K 
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floificiient merely to prove the payment of money to the 
defendant, for in such case the presumption of law is that 
the money is paid in liquidation of an antecedent debt; 
Wekh T. Seaborn, 1 Start. 474» and the mere fact of s 
person drawing a cheque, in favour of another, is not 
evidence of a loan ; Pearee v. Davis^ 1 M, ^ M.y d65 ; but 
9ee Botwdl v. SmUh, 6 C. j- P^ 60 ; hut if the plaintif 
can shew any money transactions between the defendant 
and himself, from which a loan may be inferred, or anj 
application by the defendant to borrow money at the time, 
thiSy coupled with the passing of the money, will be evi- 
dence of a loan ; Car^ v. Gerriahy 4 Esp., 9. MoKoe^ 6Kft 
«if^., p. 290; and as the plaintiff is a competent witness, to 
establish a primd fade case, any difficulty on this point is 
removed. 

If a parent advances money to a child, it is presumed to 
be by way of gift; Hick v. KwUy ^ B.^ (7., 71. If the 
defendant were in fact the borrower, although the money 
were delivered by the plaintiff to another person at the 
defendant's requ^t, or was advanced to the defendant's 
wife, the plaint should nevertheless be framed as ft>r money 
lent to the defendant; and where the defendant gave a 
memorandum, whereby he acknowledged the receipt £Niin 
the plaintiff of a sum of money on the behalf of £. F^ an 
infant, and where the defendant promised to be accountable 
for such sum on demand; it was held that the memorandum 
was evidence to support an action against the defendant £or 
money lent to liim; Harris v. Huntbaek, 1 Burr^ 373; bat 
an action for money lent cannot be maintained if the mcmey 
were not lent to the defendant, and upon his credit in the 
first instance, but was lent and actually delivered to another 
person, who was to become piimarily liable to the plaintiff; 
so that the defendant's undertaking was merely collateral 
and conditional; that is, to pay if the party receiving the 
money did not ; Mariot v. lAster^ 2 Jrils,, 141. In that 
case the action and plaint should be framed upon the 
guarantee: seeposty Actions on Cruarantees. If, however, two 
or more joint contractors or partners borrow money, the 
credit being given to all equally, although the money was 
actually delivered to one only, the plaintiff may sue all 
jointly, or any one of them, for money lent. 

On Uie other hand, where a person lends money nominally 
' on his own aqcount, but really on account of another, the 
real lender cannot recover the money, unless he proves 
distinctly tliat the loan was in reality intended to be his, 
and was received as such. Chitty on VontraUs^ 3rd edi$,y p. 
590. 



Mone^ Lent* 195 

Where money is generally lent upon^ or secured by a 
deposit of goods, this will not deprive the lender of his 
remedy by action against the borrower, without returning 
the goods; and to discharge the peracm of the borrower, 
there must be a special agreement to stand to the pledge 
only. Hid, 

The plaintiiF may give in evidence a promissory note 
made by the defendant and payable to the plaintiff, or a 
hill of exchange accepted bv the defendant in &vour of the 
plaintiff, in support of a plaint for money knt; but where 
the plaintiff sues upon that security, it is more explicit to 
frame the plaint accordingly; (see poe$y AcUone on Promts^ 
My Note»y S^e,) ; but where the plaintiff holds the defen* 
dant's I. O. U. for the money, the plaint is properly 
described as for money lent, of which tne I. O. U. will !>» 
evidence, as an acknowledgment of the debt rather than as 
a security constituting a distinct cause of acti(m. It may 
he stated here that an I. 0. U. does not require any 
stamp, whatever may be the amount, provided no terms 
are introduced in it, constituting an agreement or promis- 
sory note. 

befenceJ] — As to defences in general, aee atUey p. 29 to 
p. 107. 

Illegality.'] — ^Money lent to and applied by the borrower 
for the express purpose of accomplishing an illegal object 
cannot be recovered, and therefore money lent to the bor- 
rower for the purpose of gambling or playing at an ill^al 
game, is not recoverable. JIPKinneuy/BMnsony 3 MIs^ 
^.,434. 

Money Paid. 

The plaintiff in an action for money paid to the defen- 
dant's use, must prove, 1. The payment of money by him; 
2. That it was paid at the request of the defendant and to 
his use. Eoacoey Qth edit.f p. 288. 

I%e paymfOU of moiM^.j— It is necessary that money 
should nave been paid or expended by the plaintiff, there- 
fore where the plaintiff's goods are sold under a distress by 
the defendant's landlord for rent due by the defendant, an 
action for money paid is not sustainable, for no money 
passes from the plaintiff. Taylor v. Hiaginty 3 East, 169. 

The fact of payment may be proved oy the evidence of 
the plaintiff, of the party to whom it was •paid, or by re- 
ceipts, &c. 

I7i€ defendan^e revest. ]— It is necessary that the defen- 
dant's expressed or implied request to the plaintiff to pay 
the money for his use should be shewn by the plaintiff^ 

k2 
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It 18 not sufficient to prove merely the defendant's liability 
to a third person, and the plaintiff's discharge of such re- 
sponsibility. It is necessary to establish that the plaintiff 
did so at the request of the defendant, or that the act was 
subsequently recognised by him, — ^for it is a clearly estab- 
lished principle that no action can be brought on the 
voluntary and unasked payment of the debt of another 
person, and that one man cannot become the creditor of 
another without his knowledge or consent; Alexander y. 

Vane^ 1 Af, S^ fF., 511; but there are instances in which, 
though the defendant did not in fact request the plaintiff 
to make the payment for him, yet the law will imply such 
request, and admit no evidence to the contrar}% Thus 
where the plaintiff is compelled to make a payment of the 
defendant's legal debt, in consequence of ms neglect or 
omission to discharge it, as when the plaintiff" pays rent 
due from the defendant in consequence of the plaintiff's 
goods being duly distrained for such rent ; Exall v. Far' 
tridge^ 8 7;^* 22., 308; and it appears to be unnecessarv for 
the plaintiff in such case to resist the distress (if valid) by 
replevying or bringing an action, in order to entitle him to 
re-imbui'sement from the tenant; see Carter v. Carteryb 
Bing.y 406. But the tenant of part of a premises cannot 
recover from the tenants of the other parts holding at dis- 
tinct rents, money paid by him for the whole rent, although 
under a threat of distress; HwUer v. Hunty 14 Z. c/., C. P., 
113. An executor who pays legacies in full, and after- 
wards pays the legacy duty, may recover the amount of 
the latter as money paid to the use of the legatee ; FoiUr 
V. Z^, 2 Bing.y N, &, 269. So the indorsee of a bill of 
exchange, who being sued, paid part of the amount to the 
holder who had recovered judgment against the acceptor, 
may recover the amount a<rainst the latter; Pawnal v. 
Ferrand, 6 B. S^ (7., 439. Where a husband went abroad 
and left his wife, who died in his absence, it was held that 
a relative who paid suitable expenses of her funeral, might 
recover from him the money laid out ; Jenkins v. TucJtery 
1 ff. Bl.y 90. If a canier by mistake deliver to B goods 
consigned and sold to C, and B appropriate the goods to his 
own use, and the carrier, on demand, pay C their value, he 
may recover the amount from B, as money paid to his use. 
Broum v. Hodgson^ 4 Taunt.y 189. 

So where a person becomes surety for another at his 
request, the law implies a promise by the latter that he 
will indemnify the surety and repay him whatever he may 
be compelled to pay the ci-editor, and a person who accepts 
«r indorses a bill of exchange, or indorsee a note, without 
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value, for the aocommodation of another person, is entitled, 
on paying the instrument, to recover the amount from the 
party for whose benefit he thus becomes responsible; Chit^ 
en (ktUracts^ Srd edit.^ p. 592, 598; and where the plaintiff 
who had compounded with his creditors privately, gave the 
defendant a promissorjr note for the full balance of his debt, 
which the defendant in violation of the agreement nego- 
tiated, and the plaintiff had to pay the amount, it was held 
tli&t the plaintiff might recover it from the defendant as 
money paid to his use. Horton v. i?t^, 13 X. t/l, Ex^ 81. 
Pc^metU to the de/endanfs use»2 — To sustain this action, 
it is in general necessary that the money paid should have 
been at the time a debt for which the defendant was origi- 
nally or primarily liable to the third partv ; but where 
money has been paid at the request of the defendant, either 
express or implied, it may be recovered as money paid to 
the use of the defendant, though paid in satisfaction of a 
claim against the defendant, whicli could not have been 
enforced at law; Pawls v. Ghinn, 4 Bin^^ N, (7., 448 ; and 
the action is maintainable in every case in which there has 
been a payment of money bv the plaintiff to a third party, 
at the request of the de&ndant, with an undertaking, ex- 
press or implied, to repay the amount; and it is immaterial 
whether the defendant is relieved from a liability, by the 
payment, or not ; BrUtainy. Lla^d, 15 L, J^ Ex^ 43. But 
one partner cannot sue another for money paid on account 
of a partnership transaction. See Sharpe v. Cummingai 
14 L, i/l, Q. B,j lOy and antey p. 38. 

Contribution. 

The County Courts Act, 9 & 10 Vict, c. 95, s. 68, en- 
acts, ^'That where any plaintiff shall have any demand 
recoverable under this Act against two or more persons 
jointly answerable, it shall be sufiBcient if any of such per- 
sons be served with process, and judgment may be obtained 
and execution issued against the person or persons so served, 
notwithstanding that others jointly liable may not have 
been served or sued, or may not be within the jurisdiction 
of the Court, and every such person against whom judg- 
ment shall have been obtained under tliis Act, and who 
shall have satisfied such judgment, shall be entitled to 
demand and recover in the County Court under this Act 
contribution from any other person jointly liable with 
him." 

Independently of the above enactment, where there are 
several defendants (not partners) in an action on contract, 
and the plaintiff recovers judgment against them, and one 
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paf l^e whole denumd Tecovered, ike law gives him an 
action for money paid against the others to recover oontri- 
bntion ; and the same where one of several joint or joint 
and several debtors is sued alone; BUicheU v. Weir^ h B,Se 
C>j 387. So where several persons are sureties, and one u 
compelled to pay the whole, he may recover from each of 
his co-sureties a rateable proportion of the money so pud. 
Cwoell V. Edwardsy 2 B. 4; P., 268; DeeriMf v. Wincheh 
MS, id,y 270; Davis v. Htimphrt^Sy 6 M. &; fV., 168; and 
the co-surety may pay the debt, when liable, without wait* 
lag for a demand or an action, and then sue for contribu- 
tion ; Pitt V. Piirseord, SM.S^ FT., 638. But if the surety 
from whom contribution is claimed became bound in that 
character, at the request of the surety who seeks to recover 
it, he is not liable; for the implied promise is in auch cases 
negatived; Turner v. Davis, 2 £sp, R,, 478; nor can a 
ETurety recover contribution where he holds by way of in- 
demnity monies of the principal exceeding the amount he 
has been called upon to pay. Geopel r. Swinden, 13 Z. J*f 
Q. B,, 118. 

There cannot, however, (except under the above section 
of the County Courts Act), be any claim for contribution 
between partners; Sadler v. Nix^n, S B, ^ Ad,, 936: or 
in general for damages recovered against one of several 
persons in an action for tort, where the person sued waa 
an actual party to the trespass, &c. Menyweather v. Nix&ni 
9 T. R.y im ; Pearsen v. Skdton, 1 M. ^ W., 504. 

In an action for contribution, whether under -or indepen- 
dently of the above section, the plaintiff must prove the 
joint liability of the defendant with himself to the third 
party to pay the money ; and the fact of payment by the 
plaintiiSr. 

The original liability of the defendant may be shewn by 
proof of the contract, express or implied, as in other cases. 

The payment of the debt by the plaintiff when tmder a 
judgment of the Countv Court, will be evidenced by proof 
of the entry of the judgment and payment on execution 
thereon in the office-book of the County Court, of which 
entries the book, or a copy of such entries, bearing the seal 
of the Court and purporting to be signed and certified as a 
true copy by the clerk of the Court, is evidence of such 
entries without further proof. 9 & 10 Vict,, c. 96, s. 111. 

If the debt were paid under a verdict or judgment of one 
of the superior courts, the proper evidence of it is an exa- 
mined copy. In an action for a moiety of the money paid 
by the plaintiff under a verdict recovered in a suit agauut 
the plaintiff and defendent jointly, the Nisi Prins record 
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and poBtea Imm been held to be evidence of the Terdlet and 
damages in the former snit, without proof of the judgment, 
because the plaintiff might pay the debt at that stage of 
the cause to sare expense, but not evidence of the costs of 
suit. Foster y. Compton, 2 Stark,, 365. 

If the debt is paid without legal process, then the plaintifT 
must prove the payment by a receipt, or by the evidence of 
himself and the party to whom it was paid, who are both 
competent witnesses to prove the case. 

In an action for conl^bution the plaint may be entered 
as for money paid to the defendant's use, and this appears 
to be the correct mode of describing tlie claim. 

Money Had and Received. 

In an action for money had and received, the plaintiff 
must prove the receipt of money by the defendant to the 
use of the plaintiff. 

It would be beyond the limits of this work to enter fully 
mto all the various cases in which this action can be «ittia- 
tained, and « conoise enumeration of some of the circum- 
sfamces, upon proof of which the plaintiff will be entitled 
to recover, must suffice. 

M^ney received by «^9ftf.]-^This is the proper action to 
be adopted to recover money received by the plaintiff's 
agent on the sale of goods for him, and if an agent reftiset 
to acoount for goods delivered to him for sale, it is to be 
presumed, after a reasonidble time, tiiat he has sold thent 
and received the proceeds in money ; Hunter v Weleh^ 1 
Starit,^ 224. In general an agent must account to his prin- 
cipal, and in an action brought by him cannot set up 1^0 
right of a third person ; Niehohon v. Knowles, & Mad,, 47; 
Oroetikey v. MiUe, 1 C. M. 4; M^ 2QS ; White v. BartleU, 9 
Bing., ^8; and tiie agent of a party to an illegal contract, 
who receives money under it to tne use of his principal, 
cannot set in> the iliegalxty of the tmnsaction brought 
against him by his prindpaL Tenant v. Eiliatt^ 1 -^^ 4t 
P., 3. 

. If A pays B money to be applied to a particiilar puTpose^ 
which B neglects to do, A may recover it back in tnis rann 
of action; JPany v. Boberte, SA,S^Ky 118; and wherv 
the plaintiff abuidons the purpose to which money was 
deposited with the defendant, he may sue for money had 
and received ; Baird v. Reherteen, 1 il/. 4* (7., 981. where 
B, the country attorney of the plaintil^ sent a sum of 
money to the defendants, who were his London agents, to 
be paid to C on account of the plaintiff, and the defendants 
pTomiaed B to pay the money aocoiding to his diiectioiUy 
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but afterwards, being applied to by C, refused to pay it, 
claiming a balance due to themselves from B on a general 
account between them, it was held that an action for money 
had and received would not lie against the defendants at 
the suit of the plaintiff, there being no privity of contract. 
CM v. Beeke^ 14 L. «/., Q. ^., 108. 

An agent who has paid money over pursuant to the diree* 
tions of the party depositing it with him, cannot be sued by 
a third person who claims it, but of whose title tlie agent 
had no notice ; BuUer v. Harrisony Comp,, 565; Horsfall 
y. Handily 8 Taunt, 136; but otherwise if he pays it 
over after notice that the right to it is disputed ; JSawards 
V. Hoddin^y 5 Taunt,, 815; and until there has been a 
change of circumstances by his having paid over the money 
to his principal before notice, or done something equivalent 
to it, he remains liable; Chx v. Prentice, 3 m.S^ JSel,, 344. 
In some cases where an agent receives money to pay over to 
a third person, he may be sued by the latter, but in general 
he contmues to be accountable to his principal until he has 
entered into some binding engagement with that third per- 
son to hold the money to his use ; and not until then will 
he be liable to the third person in an action for money had 
and received, there being no privity between them; Beaon 
v. Huihand, 4k B.^ Ad,, 611; William v. Ei^erete, 14 JEast^ 
582 ; Lilfy v. Hays, 5 A\ jf E., 548 ; Galland v. Lk^yd, 6 
M. ^ W,, 26; and the mere bearer of money from one 
person to another cannot be sued. Coles v. Wright, 4 
Taunt, 198. 

Where an attorney's clerk, in the absence of his master, 
received money due to the plaintiff, one of his master's 
clients, and gave a receipt, ^^d for Mr. J.," and his master 
never returning, the clerk refused to pay over the money to 
the plaintiff ; it was held that no action lay against the 
clerk ; Stephens v. Badcock, 3 B. Sr Ad,, 854. Where a 
legacy having been left to the plaintiff, the defendant, who 
acted as agent for the executor, stated, in a letter to a third 
party, that he would remit the plaintiff's legacy in any 
way the latter might suggest, and he afterwards paid 24/. 
to the plaintiff, having deducted 6/. 17' • ()d, for his trouble 
and expenses, and afterwards sent him an account, stating 
the reason of the deduction, it was held that the plaintiff 
was not entitled to i*ecover this sum in an action for money 
liad and received. Barlow v. Broume, 16 Z. J,, Ex,, 63. 

When A was indebted to B, and B was indebted to C, 
and B gave an order to A to pay C the sum due from A to 
B as a security, on which C lent B a further sum, and the 
order was accepted by A, it was held that on A's refusal to 
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comply with the order, C might inuntiiin an action for 
money had and received against him ; Israel v. Douglas^ 1 
H, BUl, 239; Wih(m v. Coupland, 5 B. ^ Aid., 228; 
Walker v. Bastran, 9 M, S[ W,^ 411. It seems, however, 
that the agreement must be such, tliat the debt due from B 
to C is thereby extinguished; Ctucan v. Chadl^^ 3 J?. 4* (7., 
591 ; and the debt transferi'ed must also be a demand for 
money had and received; Whart<m v. Walker, 4 B, ^ C, 
163. And wliere by the consent of all parties, the defen- 
dant is to pay to the plaintiff a debt due nrom the defendant 
to a third person, A, who is the plaintiff's debtor, it lies on 
the plaintiiF to shew that there was, at the time of the 
agreement, an ascertained debt due from the defendant to 
A; Fairlie y. Denton, 8 B. i' C, 395; and in all cases the 
demand must be of a specific ascertained sum ; Harvey v. 
ArekboldySB, j- (7., 628; although where the the defen- 
dant is sued for the produce of goods wrongfully sold, it 
seems no direct evidence of the actual sum receiveci isnecea* 
sarv. Powell v. Bees, 7 A, ^ £., 426. 

ifoney in the hands of a stakeholder,^ — A stakeholder, 
who h^ received money to abide a certain event, as in 
cases of wagers, may in some cases be sued by the paity 
becoming entitled to it, for money received to bis use; and 
in such case, where a stakeholder holds money in litigation 
between two persons, he is the party to be sued by the one 
entitled to it, and not the original debtor; Ker v. Osborne, 
9 East, 378. In the case of a legal wager, no part of the 
money deposited can be recovered except by tne winner ; 
Brandon v. Hihbert, 4 Camp,, 37; and see Benbow v. Jones, 
14 L, J,, Ex., 257 ; and if the event does not '^come off," 
the money cannot be recovered except by the consent of 
all pai-ties ; Emery v. Richards, 15 L. J,, Ex,, 49. And 
it has been held that where tlie wager is illegal, the 
share of the deposit may be recovered from the stake- 
holder by the party depositing it, whether the wager or 
event has been decided on or not, or decided against him ; 
provided he demand the return of the stakes before the 
money has been actually paid over after the event to tlie 
winner ; Hastehw v. Jackson, Q B, ^ C, 221 ; but this 
case is doubted in Mearina v. Hellings, 15 X. J,, Ex,^ 
168; and see Thorpe v. Cciman, 14 L, •/., C, P,, 260 ; 
Allpari y. NuU, Ibid,, 272 ; Qaity v. Field, 15 L, J,, Q, B,, 
408; which decide that no part of the stakes can be re- 
covered by the winner in an illegal wager or lottery. 

Where the holder of a ticket in a Derby lottery sold it 
before the race, and the horse named in it was ultimately 
declared to be the winner, it was held that the purchaser 

k3 
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eonld not sae the stakeholder in an action for money had 
and reeeired for the amount to whieh the holder ^of liw 
ticket wafly hy the conditions of the lottery, oititled. Jona 
r. Carter^ 15 L, J^ Q. B.^ 96; 9md tee Black t. Siddmwt^, 
llnd.,359. 

An auctioneer is the i^nt of hoth paHies, and a depodt 
on a sale that goes off may be recoToned from him; Dunoon 
T. Cafe, 2 JIf. 4* ^'9 ^^; 1>°^ ^ ^^ auctioneer is to pay 
the depodt to the vendor, he is not Jiable to be sued by t^ 
pmchaser, although the contract be abandoned and the 
auctioneer has returned part of the deposit without the 
consent of the y^idor; Hurley t« Bilker y 16 L. ^Tl, Em^ 
273 ; and where the vendor^s solicitor receives the deposit 
he is not liable, and the action should be brought againet 
the vendor ; Bumford v. ShuOleworth, 11 A. 4* JS., 026. 
The deposit paid to an anetiimeer on a purchase at a sale, 
announced to be ^^ without res^ve," may be recovered from 
the auctioneer, if the vendor employs a party to bid on his 
behalf, without giving notice of the fact. Th&mett Y.Hainee^ 
16 L. J^ Ex., 230. 

An action for m<mey had and received will not in genenJ 
lie against a person who has received money to be applied 
in a particular way as long as he has the power to apply it 
as directed, and the trust still remains open. See Edwirdi 
V. Bates, 13 L, J,, C. P., 156 ; Bartlett v. Dimond, 14 
L. J:, Ex,, 372. 

Money paid for a parHeular purpose whieh has not been 
carried outJ^ — Where money has been paid on a consideift- 
tion which has wholly failed, it may be recovered in this 
action by the party who has paid it. Thus, the subscriben 
of a company may recover from the directors subscriptions 
received by them for the purpose of laying out at interest, 
the directors having abandoned the scheme before any part 
<d the money was so laid out, and in such case the directors 
cannot deduct any thing for expenses ; Nickds v. Crody, 
9 B S[ C, 814. So the money paid for the purchase £of 
shares in a joint-stock company, mav, under similar cir- 
cumstances, be recovered; Kemson v. /Sounders, 4 BtM,, 5; 
fValstab v. Spottiswoode, 15 Z. J., Ex., 193; cmd see Clarke 
V. Chaplin, 16 L, J,, Ex., 246; and the vendor of shares in 
a company, whose duty it is to obtain a transfer of them by 
the directors, in order to complete the transfer to the pur* 
chaser, may be sued by the latter for money had and re- 
ceived ; Leeman v. Idoyd, Wilkinson v. Lloyd, 14 //. X^ 
Q. B,, 165. So money paid for the purchase of an annuity, 
the annuity being void through the default of the grantor. 
Turner v. Browne^ 15 L, J., C. P., 223. 



Mm^ paid under a wMOppr^hmtiion of tkiB falcte.'y^ 
Money paid tinder a mistake of racts, and which the party 
receiying it has no claim in conscience to retain, is recoTer^ 
able, as money paid without consideration; Bixe y, Dicken- 
son^ 1 T. H,, 285 : Milnes v. Dtsnean, 6 B. ^ C, 671. 
Where money was paid on account, and a dispute after- 
wards occurred hetween the parties, and a balance was 
stmck omitting to notice the sums paid, «nd the plaintiff 
paid the whole balance, he was permitted to recover the 
Slim paid on account, as mcaiey paid under a mistake of 
&ct in the hurry of business ; Luctw v. Worswicky 1 M» ^ 
Rob,, 2d3; but where upon the settlement of an account 
between A and B, a balance was struck and paid by A to 
B, it was held that B was not entitled to recover as money 
had and received a sum which had been by mistake allowed 
upon such settlement as due to A, fbr no money was in fact 
paid by B to A. Leev. MerreUj 15 Z. J,, Q, B,^ 289. 

A payment made in bond fids forgetfulness of a fact for* 
meiiy known to the plaintiff, may be recovered back, and 
it is not enough to disentitle the plaintiff that he might 
have learnt the real fact upon inquiry, unless he has volun* 
tarily waived all inquiry into the troth ; Kelly v. SolaiTy 
9 M, j[ TV,, 54. But where money is paid with a know- 
ledge of all the facts, but under a mistake of the law, it 
cannot in general be recovered. BiUfie v. Luml^, 2 Basty 
469; Brisbane v. Dacres, 5 Taunt., 143. 

Where an article is sold, which turns out to be of less 
value than the price given for it, the extra price, if there 
be no fraud, cannot be recovered back; per Le Blanc, J,, 
Ooy V. Prentice, Q M. ^ SeL, 849. But if parties agree to 
abide by the weighing of any article at any jMcrticular scales, 
and in the weiring an error, not perceived at the time, 
takes place, from an accidental misreckoning of some 
wei&;ht, and the thing is reported of more weight than it 
really is, and the price is paid thereupon, money had and 
received is sustainable; per Lord Ellenborou§k, v. J., Ibid, 
So a tenant who has paid rent to a landlord, and is after- 
wards ejected by a third person to whom he has to pay the 
rent over again, may recover the former sum. Neuuome v. 
Oraham, 10 B. ^ <7., 234. 

Where a person paying money upon a forged instrument 
has not been guilty of any want of that caution which, in 
consejiuence of the character which he fills, he is bound to 
exercise, and has not by his ec(nduct affected the rights of 
any other parties to the instmm^^ he may in general re« 
cover back the money paid by him^ as money paid under a 
mistake; but where the party paying ^he money ought to 
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have ascertuned or is bound to know that the handwriting 
is forged; or where, by his 'delay in discovering his mis^ 
take, he has deprived the holder of the means of resorting 
to other parties on the bill, he will not be allowed to re- 
cover. Roscoey 6th edity p. 293. 

Money paid by necessity or compulsion^ — Where a person 
has been obliged involuntarily to pay money, it may be 
recovered in this action, as where a party is in wrongful 
possession of goods and the plaintiff redeems them under 
an urgent necessity, by paying money to get rid of a greater 
evil; as where he nas paid an exorbitant sum to redeem his 
goods from pawn, or a wrongful detention; Astle^ v. R&f- 
noldsy 2 JStra.y 916 ; Ashmole v. Wainwrighty 2 Q. B.y 837. 
As where they are in possession of the Sheriff, under a 
threat of sale, the plaintiff under protest pays the amount of 
execution, which is void; Valpy v. Manleyy 14 //^., CP., 
204; Snowdon v. Dams, 1 Taunt^ 359. So excessive and 
more than authorized charges for can*iage of goods paid 
under protest, may be recovered in this action; JParker v» 
Great IVestem Railway Company y 13 Z. J,y C, P., 105; 
but an action for money had and received will not lie for 
money paid under an execution on a subsisting judgment, 
although it be alleged that the judgment was signed on a 
warrant of attorney obtained by mud or duress, for a 
judgment and execution cannot be set aside in this action, 
but must be set aside previously; De Medina y. GrovCy 15 
Z.t/*., Q. £.y 287; see the Duke de Cadaval v. CollinSy 4 A, 
I* E.y 858. Money paid to a toll-keeper who exacts an 
illegal toll may be recovered in this action; Parsons v. 
Blandyy Wightw,y 22. So money from a Sheriff who ha* 
claimed and received a larger fee than he ought; Dew v. 
Parsons^ 2B. S^ Ald.y 568; and money paid to the steward 
of a manor for producing deeds and couH rolls at a trial, 
for which he had charged extravagantly, and which the 
plaintiff paid through necessity and urgency, as he could 
not do without the documents; Cartwrigkt v. Rowley 2 
Esp.y 723; but an excessive demand for the release of cattle 
distrained and impounded damage feasanty paid under pro- 
test but without any previous tender, cannot be recovered; 
Gulliver v. CosenSy 14 L. J"., C. P., 214; and where an action 
is brought, and the defendant pays the demand " without 
prejudice," he cannot afterwards recover the money so paid; 
Broton v. M^Kinalfyy 1 Esp.y 279 ; nor where parties who 
might have made a valid resistance against a demand, pay 
the money without resistance, although under legal 
process ; Marriott v. HamptoHy 7 T. 22., 269: Hamlet v. 
Richardson, 9 Bing,, 644 ; or wherep arties have paid a 
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sum of money to settle a doubtful claini ; Atlee r. ^a<»t-» 
hoHsey 3 M, 4* W^ 683 ; Longridgt v. Darville, 5 B.^Ald., 
117; or even where a voluntary payment is made of an 
illegal demand, and the party knows the demand to be illegal . 
but makes the payment without an immediate and urgent 
necessity ; Fulnam v. Douw, 6 Esp^ 26 (n.) But money 
extopted from the plaintiff by the threat of prosecuting a 
penal action against him, may be recovered ; Uhwin 
Y. Leaper^ 1 M, S^ G,^ 747* Where the plaintiff gave the 
defendant a bill to secure him an undue preference over 
other creditors of the plaintiff, to induce him to sign a com- 
position deed, which bill was afterwai'ds voluntaiily paid 
by the plaintiff, it was held that he could not recover the 
amount from the defendant as money had and received; 
WiUon v. Rayy 10 A, S^ E,y 82; and see Belcher v. Sam- 
homey IS L. J.y Q. B^ 297; and anUy p. 197, Mone^ paid. 
But assignees may recover money paid by a bankrupt to 
ci'editors receiving more in the 1/. than others; JEUis v. 
Rueselly 16 X. t/., Q. B,, 428; or under a bill of sale amount- 
ing to an act of bankruptcy. See Lindon v. SharpCy 13 Z« 
/., (7. P., 67; Laekington v. Mayy Ilnd,y 153. 

Balance of Partnership Account. 

The County Courts Act, 9 & 10 Vict., c. 95, s. 65, pro- 
vides that the jurisdiction of the County Courts under that 
Act *' shall extend to the recovery of any demand, not ex- 
ceeding the sum of twenty pounos, which is the whole or 
part of tlie unliquidated balance of a partnership account^ 
or the amount or part of the amount of a distributive share 
under an intestacy, or of any legacy under a will." 

The action for the balance of an unliquidated balance of 
a partnership account, will, it seems, only lie on a final 
balance of the partnership accounts, and not during the 
continuance of the partnership. Tramorul v. Coupelandy 2 
Bififf^ 170 ; Wilson v. OuUingy 10 Bing,y 436 ; Me anU^ 
p. 38. 

In this action the plaintiff must prove, Ist, the partner- 
ship; 2nd, the supply of goods, the pa3rmeut of money by 
him, the receipt of money by the defendant, or tlie like^ 
upon which the plaintiff founds his claim ; [and 3rdly, the 
termination or dissolution of the partnership, entitling him 
to sue. 

As to the proof of partnei'ship in general, see a/nUy p. 116. 
The balance of the account will be shown by proof of the 
various items constituting the balance, according to their 
nature, and the plaintiff may prove any general acknow* 
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AcoouKT Stated. 

It is ihe constant practice in the superior courts to add to 
a declaration for ordinary demands^ as for goods sold^ 
money lent^ &c., an allegation that the defendant is in- 
dehted to the plaintiff for money found to he due on an 
account stated between them, The object of doing so is, 
that where there has been an express acknowledgment of 
a debt by the defendant, the plaintiff may recover upon 
this acknowledgment, although he fail in proving part or 
the whole of the original cause of action. It is seldom 
that the plaintiff proves a formal statement of account be- 
tween the parties, but simply a recognition of some previous 
liability, which the law tortures into an original cause of 
action. It is submitted that, at least in the generality 
of cases in which evidence is received in the superior courts 
under the count on an account stated, tlie Judge of the 
County Court would be justified in receiving it as evidence 
of the original demand ; see ante, p. 12. Cases, however, 
occur in which the insertion of a claim on an account stated 
may be advisable, as, for example, in an action by the 
payee against the maker of a promissory note; if the plidn- 
tiff fails at the trial in proving the note from a defect in the 
stamp or otherwise, but the defendant has acknowledged 
the debt or promised to pay the amount, it might be con- 
tended that the plaintiff could not give evidence of Uiis 
acknowledgment in a plaint founded on the note, as no 
evidence can be given of .'any demand or cause of action, 
except such as shall be stated in the summons; seeQ ^1(^ 
Vict,y e. 95, s, 75, arUCy p. 12 ; an objection which the in- 
sertion of a claim on an account stated would preclude. 
Even in the case supposed, however, the acknowledgment 
is in fact rather of the original cause of action, goods sold, 
&c., or whatever it might be, in respect of which the pro- 
missory note was given. 
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AcnONS RELATING TO SECURITIES FOR MONBT. 



Actions on Promissort Notes. 

§ 1 . Payee v. Maker, 
§ 2. Indortee y. Maker, 
§ 3. Indorsee v. Indoreer, 



Evidence for the Plaintiff in an Action by the Pa tee. 
against the Maker of a Promissory Note. 

In an action by the payee against the maker of a pro- 
missory note, the evidence for the plaintiff is in general 
extremely simple. He has merely to produce the note, 
daly stamped, and prove the defendant's signature. 

Proof of handwriting where the signature is catestedr\ — 
It very frequently happens that a witness attests the signa- 
ture of a party to a promissory note. Where that is the 
case, the witness must be called, and evidence of other par- 
ties as to their belief of the handwriting cannot be substi- 
tuted for the testimony of the attesting witness. The ruler 
in all actions is, that the best evidence must be given that 
the case will admit of, and, of course, the evidence of a 
person who was present and saw the defendant write his 
name, and he put his own name to attest the fact,, is better 
evidence than the mere belief of parties that the handwriting' 
is that of the defendant As, however, in actions in the 
County Couiiis a defendant is a competent witness, there 
can be no doubt that, if the plaintiff likes to rely on the 
evidence of the defendant, he may be examined, and the 
note put into his hands, and if he admits his handwriting 
that will be sufficient, and indeed the very best evidence of 
it. Unless, however, the plaintiff summons the defendant 
as a witness, he cannot rely on his attending at the trial, or 
that if he attends he will admit his si&^natui'e. On the con- 
trary, if the action be undefended, the defendant is rarely 
in attendance, and if defended, he is seldom willing to admit 
80 important a part of the plaintiff's case as the signature. 
It win never be prudent, therefore, to rely on the defen- 
dant's evidence; and accordingly, the plaintiff should call 
the attesting witness before the Court. 

An instrument purporting to be attested by a subscribing 
witness may be pi'oved, as if there were no 8ubscribine[ 
witness, where the name of a fictitious person is inserted 
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as the name of the attesting witness ; Ihsset v. Broumy 
PeakCy 23; or where the person, who iuu pat his name as 
attesting witness, did so without the knowledge or consent 
of the parties; M^Graw y. Gentry, 3 Camp^ 232, 4 Taunt.y 
220; or where, the attesting witness, on being- called, denies 
haying any knowledge of the execution. Qrellin y. Neale^ 
Peake, 196; and other cases cited in Phillips^ Bvid., 9th 
edit.^ yol. iL, p. 214. 

Where attesting witness is dead, ^."j — ^If the witness who 
attested the defendant's signature is since dead, or is he- 
come insane, or is out of the jurisdiction of the Court, the 
plaintiff, upon proof of the feict, may giye general eyidence 
of the attesiting witness* handwriting. The plaintiff must, 
howeyer^ proye the &ct of the death, insanity, or resid^ioe 
out of the jurisdiction of the Ck>urt, of the attesting wit- 
ness. It will not in g^ieral he sufficient mei^ely to shew 
ihat the witness is unwilling or refuses to attend. Illness 
is not in general a sufficient reason for dispensing with the 
attendance of an attesting witness. The presence of a 
safascribing witness is not to be dispensed with on acoount 
of his blindness; Orank y. Frith, 9C.Sf P., 197; for though 
blind, the witness may recollect the particulars of the 
tnmsaction. 

Proof of the handwriting of attesting witnesses may be 
zeceiyed where they cannot be found ^ter strict and dili- 
gent inquiry. Such absence leads to the inference that the 
witness is either dead, or abroad, and out of the jurisdiction 
of the Court. £yery case ' upon this subject must depend 
on its own peculiar circumstances. 

If there are seyeral attesting witnesses, the absence of all 
mnst be accounted for, before evidence of handwriting 
can be given ; see Ounlije y. Sefton, 2 JEkut, 183. But 
when the absence of all the attesting witnesses is accounted 
for, it will be sufficient to prove the hand\(Titing of one of 
them. Adam y. Kerr^ IB. if P., 360. See Phillips on 
Bnd^ vol. ii., pp. 212, 214. 

The plaintiff having accounted for the absence of tha 
attesting witness, muat proceed to prove his handwriting, 
&r prooi of the subscribmg witness s handwriting, in the 
cases above cited, is evidence of the execution of the in- 
strument by the party therein named, whose signature the 
instrument purports to bear ; and for the purpose of nrov- 
ing the execution, that is, that the instrument produced 
was executed bv the party so named, it will not be neces- 
sary to prove the handwriting of that party; see Phillips, 
vt supra, and cases there cited. The evidence to prove uie 
handwriting of the attesting witness will be such evidence 
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as is giTen to prore the handwriting of ihe maker of the 
note where there is no attesting witness. VHe^ Infra, 

As above stated, proof of the attesting witness's hand- 
writing is evidence of the making of the note by the part/ 
whose signature it purports to bear, hut such proof is no 
eridence that the party signing is tiie same person as the 
defendant; and, accordingly, some evidence of identity will 
be necessary in addition, to connect the defendant with the 
instrument. Nelson v. Whittaly 1 B, l^ A,^2\\ Mtddlekm 
V. Sandford^ 4 Camp, 34; Whitdoehe v. Musffrave, 1 <7r. j* 
if., 621. 

Proof of the defendant's denature, therefore, ma^ he 
^ven wiUi this view, and sucn proof would be decislTe. 
Bat proof of tiie signature is not absolutely necessary in the 
ease under consideration ; and much slighter evidence will be 
sufficient; Phillips* Evid,^ ut supra. Evidence that the 
defendant was present when the note was pre|iared by the 
subscribing witness, would serve to connect him with the 
instrument; Nelson v. Whittal^ \ B,t$ A,y 19. It is to be 
distinctly understood that evidence of the defendant's sig- 
nature, given for the purpose of proving identity, will not 
dispense with the necessity of proving the handwriting of 
&e absent attesting witness. 

Proof of handtvritiuff where there is no attestifw fntness,^ 
—Where there is no attesting vritnees to the defendant's 
Kgnature, his handwriting may be proved by any person 
who has a knowledge of it, from having seen him write; 
See ante, p. 22. 

General evidence that the signature to the note is in the 
handwriting of the party whom it purports to represent, is 
in most cases sufficient, without express evidence of the 
identity of such person with the defendant; Rodeny, Ryde^ 
12 Law J.y Q, B,y 276; unless the signature be by a marks- 
man; f e., a person who cannot write and puts his mark; 
Wkitelods V. Musffrove, 1 Or, ^ ilf., 511; or the name be a 
very common one in the neighbourhood where the bill ap- 
pears to be accepted. Jones v. Jones, 9 M, ^ W,, 76. 

Where note signed by agent or partner, \ — If the note le 
ngned by the agent of a party on his behalf, the plaintiff 
must prove not only his handwriting, but also the authority 
of the agent to si?n for his principcf. For this purpose the 
agent may be called as a witness. 

If the agent sign his own name, without shewing, une- 
quivocally, tliat he signed merely as agent for his principal, 
he alone is personally liable, and may be sued upon it. So, 
^ the note be signed by one of several partners m the name 
of the firm, it will bind the firm, provided it be drawn in 
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the usual name of the firm, on their account, and the trade 
of the partnership he such as may hepresumed to require 
the signing of promissory notes; see Kirk v. BLurUm^ 9 M, 
\ W.y 284; Norton v. S^mour, 16 L.J,, C. P,, 100. And 
U one memher of a firm draw a promissory note, ^* I pro- 
mise to pay," &c., and sign, *^ for self and partners," his 
own name : the holder must ti*eat it as the joint note of 
all, and cannot sue the party signing alone. ^ parte 
Buckley 14 L, J*., Ex.y 341. See further as to these cases, 
post. Actions on Bills of Exchange — Proof of Acceptance. 

If an executor make a note, he is hound hy it personally, 
unless he expressly state that it is to he paid out of tne 
assets ; Childs v. Mouins, 2 Br, <Sf B,, 460. So if an exe- 
cutor indorse a hill or note, he renders himself personally 
liahle as indorser; per Btdler, J,, King v. Thorn, I T, B,, 
487. And where A and B signed a formal promissory note, 
wherehy they promised, as " churchwardens and overseers," 
to pay to C or order a certain sum of money, with interest, 
ana which sum was in fact a loan made hy C for the use of 
the parish: it was holden that A and B were personally 
liahle upon the note. Rew v. Pettit, 1 A,S^ E,, 196; and 
zee ArcnboloPs Nisi Prius, vol. il, p. 112. 

Where note made by more than one j9«r«)«.l— Where more 
than one person signs a promissorv note, all may of course 
be sued in one action, whether the prombe is ^' joint" or 
*^ joint and several,^' or the plaintiff may sue one or more of 
the parties. See ante, p. 45. 

The signature of all the parties sued must he proved. 

A not« beginning '* I promise to pay," &c., and signed 
by two jparties, is a joint and several note. Clerk v. Black* 
9tock, Holt, 474; March v. Ward, Peake, 130. 

If a person sign a note on a representation that others are 
to join, and one of the others afterwards refuse to sign it, 
no action can be maintained upon it against the party who 
thus signed it, unless it can be proved or fairly presumed 
that, knowing the facts, and being aware of his rights, he 
consented to waive the objection. Leaf v. Gibbs, 4.C, S^ 

p,,4m. 

Where the note is payable at a particular place,'] — If in 
the body of the note it is made payable at a particular 
place, a presentment of the note at that place must be 
proved; seeSpindler v. Grellett, 17 L, J,, Lx,, 6. Also if 
a note be drawn payable at sight, a presentment must be 
proved. 

Where, however, the note is made payable at a banker's, 
or other place, by a memorandum below the signature, this 
is not deemed any part of the note, and it is therefore not 
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necessary to prove any presentment there ; Williams v. 
Waring, 10 A ^ C»y 2. But a presentment at such place 
will nevertheless he a good presentment to the maker. 

It may he necessary to mention, with reference to a pre- 
sentment for payment, that the three days' grace are 
allowed upon promissory notes, as well as upon huls of ex- 
change. Brown v. Harradeny ^ T, R., 148 ; Archbold^n 
NisiPriuSy vol. "., P. 110. 

How proof of defendaf^s signature dispensed trith.'] — If 
the defendant has paid money into Court, that dispenses 
with the regular proof of the party's handwriting. Gutteridge 
V. Smith, 2 H. BL. 374; Middleton v. Brewer. Peak. N. P. 
a, 15. 

Where note lost or destroyed,] — In actions upon promis- 
sory notes and hills of exchange, it is generally necessary 
for the plaintiff to produce the note or hill; but where it 
appears that the instrument has been destroyed, as where 
the defendant tore his own note of hand, a copy is admis- 
sible; Anon,y 1 Ld. Raym,, 781. In the latter case notice 
should be given to the defendant to produce the instrument. 
See ante, p. 25. 

As to actions by executors and assignees, see ante, p. 
131, 140. 

The assignees of a bankrupt cannot in their names alone 
maintain an action on a promissory note or other chose in 
actiony made to the wife of the bankrupt before her mar- 
riage. It seems doubtful whether an action to enforce such 
a security, ought to be brought in the names of the assig- 
nees and the wife; or whether, if the action were brought 
by the husband and wife, it might not be shewn in answer 
to the defence of the husband's bankruptcy, that the action 
was brought for the benefit of the assignees. Sherrington 
V. Yatesy 13 L. J., Ex., 249. 

Evidence for the DEFBin>ANT. 

Denial of handwriting.y-^The defendant may give evi- 
dence to show that the signature is not in his handwriting, 
and his handwriting may be disproved by the same descrip* 
tion of evidence by which it may be proved, namely, by tne 
testimony of persons who have seen nim write, or of those 
who have corresponded with him, although they have not 
seen him write. Goukl v. Jones, 1 W. BL, 384; see ante^ 
p. 23. 

Want of stamp,"] — The defendant may avail himself of 
any defect in the stamp upon the note, for if the stamp be 
wrong, the note cannot be given in evidence. And care 
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sbould be taken to nuike the objection before the note has 
been read in evidence. See Foes v. Wagner y 7 A» Sc E,. 
116. 

Alteration of note.'] — The defendant may shew that the 
note, since he signed it, has been altered in a material part 
without his consent, or altered with his consent, or even 
by himself, after it passed into the hands of a person 
entitled to sue upon it, or without being re-stamped See 
poetj Actions on Bills of Exckaitoe. 

Want of eonsiderat%onJ\ — If tne defendant made the note 
at the instance of the plaintiff, and without soeh a conaide- 
ration as a pre-existing claim by or liability to the plaintiff, 
upon which the defendant might have been sued, and in 
respect of which the note was given, he is not liable on the 
sote, or for such part of the amount as the want of c<Mi6i- 
deration extends to. It is for the defendant to establish the 
want of such consideration, for in the absence of any such 
proof it is presumed that the note was made on a good con- 
sideration, and for value. 

No note, bill, on cheque, given as a gift, can be enforced 
by the payee, but a moral obligation is a sufficient consider 
ration. A debt due from a tnird person to the payee is a 
fi^ood consideration, and so is a debt due from the d^endaot 
jointly with another. 

It is no answer to an action on a promissory note, that it 
was given in respect of an attorney's bill not previoudy 
delivered pursuant to the statute, 6 & 7 Vict., c. 73; Jejfrtjfs 
y. EvanSy 14 L, Jl, Ez.^ 363. But it is an answer that the 
defendant gave the note upon the application of the plaintiff 
for a debt of a deceased person, due to the plaintiff, and at 
the time there was no executor, administrator, or other 
person liable to pay it. Nelson v. Serle^ 4k M. ^ W,, 795. 

So where the defendant pleaded that A B, having drawn 
a bill upon C D for his own accommodation, he, the defen- 
dant, indorsed it also for A B's accommodation, and A B 
then indorsed it to the plaintiff, after which it was altered 
in vespeet to the date without his knowledge or consent; 
that after the bill became due and was unpaid, the plaintiff 

2iplied to him for payment, and he not knowing of the 
texation, and thinking thai he was still liable, gave the 
plaintiff the promissory note in question ; this was holdoi 
to be a good defence to the action ; Bdl v. Grordinery 1 
JDoubL ifi C.y 683. But an allegation that the note was 
given by the defendant to the plaintiff for the purchase of 
etrtaia land, but the contract was not in writing, signed by 
the deleadant or any person for him, was hold en to be a 
Wi plea^ aa it did not appear that the plaintiff had refused 
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to execute a conveyance of the land to the defendant^ or 
that the defendant had not possession, and consequently 
did not shew a total failure of consideration; Jonet v.t/onev, 
9 Law J,y Excr^ 178. Where the defend^t pleaded that 
the note was delivered to the plaintiff, and the plaintiff 
received it, for the purpose of paying certain dehts of the 
defendant to his creaitors, and that uie plaintiff then pro- 
mised him to pay tlxe said dehts, and that no consideration 
was received hy the defendant or given hy the plaintiff for 
the said note; to which the plaintiff replied that he received 
the note at the request of the creditors, for the purpose oi 
paying them as soon as tlie defendant should pay the note; 
it was held that there was a sufficient consideratiim to 
entitle the plaintiff to judgment; Cole v. Cresstoelly 11 A, S^ 
£.,661; Archbold^s Nisi Prius, vol. ii., p. 120. To an 
action against the maker of a note payable at three months, 
it was held to he no answer that it was made on account of 
a judgment debt recovered by the plaintiff against the 
defendant; for the giving of the note was evidence of an 
agreement by the pmintiff to suspend his remedy upon the 
judgment, and therefore tliere was consideration; BaJter v. 
fFaHer^ 14 Z. «/., Ea.^ 371; an<2 see Crillett v. Whitmarshy 
15 X. J^ Q. B^ 291, as to defence tliat a note was given in 
satisfaction for a debt of a third person, but the plaintiff in 
violation proved against the estate of tliat person for the 
debt. 

Accommodation note.]— Proof that the note was made by 
tlie defendant for the accommodation of the plaintiff, is a 
good defence to the action, and is in fact only one mode of 
proving tliat the note was made without consideration. 

Fr€iud,~\ — ^The consideration must not be in fraud either 
of the defendant or third persons. Thus, if a man sells 
goods warranting them, and takes a note or bill in nayment, 
and tlie warranty turns out false, and it be proved tnat he 
knew it at the time of sale, he cannot recover on the in- 
strument. Lewis V. CosgraWy 2 Taunt,, 2 ; and see ante, 
p. 38. 

To an action on a note made by the defendant jointly 
with and as surety for another, to secure a sum advanced 
to the principal by a loan society, which was to be repaid 
by weekly instalments, it is no answer that the society 
fnudulently and without the defendant's consent charged a 
greater discount than was allowed by the i*ules oi the 
society; it not impearing that the defendant became surety 
on the faith ot the rules of the society being obeervea. 
Brown v. Wilkinson, 13 X. •/., Ex., 302. 

If the defendant was so intoxicated as to be unable to 
know the effect and consequences of his signature it is a 
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good answer to the action. See Gore v. Cfibsofiy 14 Z. t/l, 
Ex., 161. 

Illegality, "^See ante, p. 39. The payee of notes given 
for money lost at play or hy hotting, cannot recover the 
amount. 

Infancy, ^ — See ante^ja. 30 ; and Harrison v. Cotgreave, 
16 L, J., a P., 198/ Ilarris v. IVall, Id., Ex., 270. 

Whether a promissory note, given hy an infant for neces- 
saries, be valid, either at the suit of the original payee, or 
his indoi*8ee, has never been expressly decided, but it seems 
it is not. Byles on Bills. 

If an infant be a party, jointly with an adult, to a nego- 
tiable instilment, the owner may sue the adult alone, 
without taking notice of the infant. Ibid. 

Coverture.'] — See ante, p. 34. 

Without authority from her husband, a married woman 
cannot at law chai'ge either him or herself, by making, 
drawing, accepting, or indorsing negotiable instruments, not 
even if she live apart from him, and have a separate main- 
tenance or be divorced. 

If a single woman, being a party liable on a note or bill, 
marries, her husband becomes responsible, and they must 
he sued jointly. If (the debt being still unsatisned) he 
dies, she is liable, and not his executors; if she dies, her 
representatives are liable, if there be assets, but not her 
husband, except in his representative capacity. 

On the other hand, if a note be made to a married woman^ 
it vests in the husband; and he can sue for it alone or 
jointly with his wife; he alone can indorse it. But if the 
husband die without recovering the amount, the note be- 
longs at law to the wife, and not to the husband's executors, 
and she must bring the action. 

Where a note or bill is given to a single woman, and she 
marries, the property vests in her husband, and he and his 
wife must join in the action upon it. If not recovered upon 
during their joint lives, it reverts to the woman, if she 
survive, or goes to the husband as her administrator, if he 
survive. See Byles on Bills. 

Action brought prematurely'] — A written agreement by 
the payee of a note, not to sue upon it until a certain time, 
or until the happening of a certain event, if made for suffi- 
cient consideration, may be a good defence to an action upon 
the note by the payee against the maker.- But in an action 
on a note drawn at a ceilain time after date, which had not 
been deposited as a collateral security^ and the consideration 
of whicn was not disputed, it was held that no parol evi- 
dence could be admitted to prove an agreement that the 
note was not to be paid if a verdict were obtained in an 
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action then pending between other parties; for that would 
be to contradict a written contract by parol evidence; FoiterY. 
Jolly, 1 Or. M.b;R.y 703; ArtMokrsJVisiPfius, vol. ii.,p. 121. 
Where by an agreement between the payee and maker of a 
Dfomlasory note and A B, it was arranged, after the note 
became due, that A B should pay to the payee, in tnist for 
£ B, 200/., for her sole use and benefit, or the sum of 26L 
per annum so long as the sum of 200/. should remain un- 
paid, and that the rights and causes of action of the payee 
upon the note should be suspended so long as the said A B 
should continue to pav the said sum of 26L; it was held 
that the legal effect of this agreement was not to suspend 
the right of action of the payee upon the note, but only to 
Bubiect him to an action, if he sued contrary to the terms 
of the agreement. Ford v. Beech, in error. 17 Z. J*., Q. B,^ 
114. 

Partnership.'] — ^Where a note, made by one member of a 
firm in his individual capacity, comes into the possession of 
the firm, they cannot sae him upon it^ and proof that he is 
one of the members of the partnership will be a good bar 
to the action. So, if the note were made in the partner- 
ship name, and came to the hands of one of the partners in 
his individual right, he could not sue the partnership upon 
it ArehbokTs Nisi Prins, vol. ii., p. 122; and see ante, p. 
38. 

Accord and satisfaction — delivery of another note or hilL] — 
As to this defence in other actions on contracts, see antey 
p. 54. Where to an action on a promissory note for 
420/., the defendant pleaded, that after it became due he 
gave the plaintiff, and the plaintiff received from him, two 
bills of exchange for 210/. each, to take up the note, and in 
lieu thereof; it was holden, that it was a question for the 
jury to say whether the bills were given in lieu and satis- 
fiu^on of the note, or only to gain time for payment ; if 
the former, it was a good defence, although it appeared 
that one of the bills was overdue and unpaid at the com- 
mencement of the action ; if the latter, it was no defence, 
unless the defendant proved that at the time the action was 
commenced both the bills were outstandii^. Ooldshede v. 
Cottrell, 2M.Si FT., 20; ArchboUPs Nisi Prius, vol. ii., p. 
121. 

P<3(^inefi<*]]~Payment is of course a good defence to the 
action, as in other 'cases of contract, see ante, p. 50; and 
' Beaumont v. Cheathead, 15 L, Jl, C, P., 130; but the pay- 
ment should be made on the day the note becomes due. If 
however the plaintiff receives the amount afterwards, the 
defendant may shew such payment and acceptance. 
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PaymmA mto Court,'] — The defendant may pay money 
into Court, aad shew that he has -paid part of uie amoant 
heforoi or otherwise satisfied the plaintiff in respect of it, 
or that the defendant has had no ooisideration for the note 
beyond the amonnt paid into Court. 

Payment into Court admits the note, and dispenses with 
tlie necessity of the plaintiff's giving any evidence of the 
defendant's handwriting. 

Tender.y^The defendant may, in some oases, shew that 
he tendered the pkintiff the amount due, before the com- 
mencement of the action. Where the action is upon a note 
payable on demand, the tender must be made when pav* 
ment is demanded, and a tender made subsequently to the 
first demand is no answer to the action; Cotton v. CMLwin^ 
1 M.S^ W^ 147. When the note is made payable on a 
particuhir day, the tender must be on that day, and a sub- 
sequent tender is not sufficient. 

The tender may be of part of the amount specified in the 
note, if there is no more due, but it is douotful whether 
tiM defendant can plead a set-off to part and a tender of the 
residue. Cotton v. CMmn, supra. 

When in an action by the payee asttnat the maker of a 
note, not negotiable, not being payi3>le to order or bearer, 
the defendant pleaded that he was ready aad offered to pay 
the note, if the plaintiff would give it up to him, but the 
plaintiff admitted that he had not the note, and never sab- 
sequsntiy produced it or offered to deliver it upon payment 
thereof : tiiis was holden to be a bad plea. Jrain y. JSom/^, 
10 A. ^ Jg^, 616. 

Statute cf ZtflH^offOfw.]— That the debt is baired by the 
statute of limitations is a good defence in this as in other 
actions. 8ee ante^ p. 77* 

Upon a note payable with interest upon demand, the 
statute begins to run from the date of the note. Norton v. 
EUam^ ^M,^ W,, 461* 

Where W. D., the maker of notes signed a memorandnm, 
being an account settled between him and T. L., the holder 
of tlM notes, of monies advanced iipon the notes, and wrote 
at the toot, " approved, due to T. L.— W. D.," with the 
date, and it appeanng by extrinsic evidence that at the time 
the settlement was made, that the notes should be set off 
against, and satisfied by, a debt due firom T. L. to the 
maker, it was held, thii was not a sufficient acknowledg- 
ment to defeat the statute, as coupled with the evidence^ no • 
promise to pay the debt could be mferred from it; Crippi v. 
Ikme^ 13 Z. Jl, JSp., 217. The joint and several maker of 
a promissory note, being in fact a surety for the other 
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ntker, who -mm dead, and of whom Mrs. J. was ezecatrix, 
wrote the foUowiiig letter to the attorney for the payee, in 
answer to his application for nayment : — ^ I am in receipt 
fif your letter of the Oth, hanoed me tiiis momlng. I have 
f(vwarded it to Mrs. J., with a request she will ooma over 
without delay to settle the business. May I beg you will 
write to her by the first post to press payment, and what 
she may be short I will assist to make up. I send you her 
address.** It was held tliat, on fiulure of payment by 
ICra. J., that this became an absolute promise to pay by the 
defendant, sufficient to take the case out of the Statute of 
Limitations ; Humphreys v. Jones^ 14 Z. J,^ Efs.^ 254. 
Where the maker of a promissory note for 117^. 4e^ after 
the death of the payee, gave his executor a promissory note 
for the interest, stating it to be 'Mue on a promissory note 
from the undersigned to the late W. N. (the payee,) for 
117/. 4f ., dated the 6th of July,' 1838, up to the 6th of July, 
1844," it was held, that this took the original note out of 
the statute, and also, it appears, that it was evidaice of an 
aooount stated with the executor for the amount. Pen^y 
v. Slade, 15 L. J,y Q. B., 10. The mere fact of part pay* 
ment is some evidence, but not of itself oonclusiye to 
take tiie case out of the statute, and therefore, where the 
plaintiff applied to the defendant for 15^. 68. as interest due 
to her upon a promissory note made b^ the defendant, and 
he gave the. plaintiff a sovereign, statmg that he had paid 
her 4/. in April; that he owed her the money, but would 
not pay it, seems to be insufficient, as containing no promise 
to My. Wainman v. Kynman, 16 L, J., Ex., 232; Bum 
V. Baukony 15 Id,, C. P., 97. 

The appropriation of tiie payment of interest to the debt, 
which it is sought to take out of the statute, may be proved 
by an admission, see ante^ p. 88. In an action brought to 
recover the amount of five notes, one for XOO/., two for 50/., 
and two for 20/. each ; the 'evidence was, that within 'nx 
yeu^ the maker, (the defendant,) on an application to him, 
said, his wife would have callea on the nolder and [paid 
money on account of the interest* on 200/. but for uieir 
child's illness, about a fortnight after which, ihe wife called, 
and paid fifteen shillings, wimout saying on what account; 
on another occasion the defendant sent word to the testator 
that his wife was in Wales, or would have called with the 
interest; and that the wife on other occasions made nav- 
ments to the testator, who said at the time, he should be 
glad if the interest were more regularly paid. This evidence 
was held to warrant the jury in finding a verdict for the 
plabtiff. Wutera v. Tmkins, tC.M.^ 12., 726. 

l2 
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The payment of interest, or of part of the principal, by 
one out of several makers of a joint and several promissory 
notes, takes it out of the Statute of Limitations as against 
the others, and maybe given in evidence in a separate action 
against any of the others, WTiitcomb v. WTiiting^ DcugL, 
652 ; Wyatt v. Hodgson^ 8 Bing,^ 313 ; and the fact of one 
of the defendants being only a surety is immaterial. Per- 
ham V. Raynaly 2 Bing,y 306. 

A joint and several note is not taken out of the statute as 
against the executor of one of the makers, by a payment 
made by the other after the death of the deceased maker, 
for the joint contract is determined by the death of one of 
the joint contractors, Athins v. Tredaotd^ 2 ^. j- C, 23; nor 
will a payment by the executor of the deceased, under such 
circumstances, take the case out of the statute as aeainst 
his survivor, Slater v. Lawson^ 1 B, 6^ Adol.^ 396; but if 
one of two joint and several makers make a part payment 
before the death of the other, that part payment will take 
the case out-of the statute against the aaministrator of the 
other, after his death. See tenth's Leading Cases, 2nd edii^ 
vol. i. ,p. 319. 

The statute 9 Geo. IV., c. 14, enacts, ^ that no indorse- 
ment or memorandum of any payment made upon any bill 
of exchange, promissory note, or other writing, by, or on 
behalf of, me person to whom such payment is made, shall 
be deemed sufficient proof of payment to take the case out 
of the operation of the Statutes of Limitation.'' 

Insokewy and Bankrupt<^.']^Tl\ie insolvency or bank- 
ruptcy of the defendant is a good bar, in the same cases and 
under the same circumstances as in other actions of con- 
ti'act. See ante^j^, 96. 

Where the defendant and a surety joined in a promissory 
note to the plaintiff, the plaintiff, upon the defendant after- 
wards taking the benefit of the Insolvent Act, applied to 
the surety for payment ; and the defendant in order to pre- 
vent the surety being sued, joined him in a new note; iji an 
action agfunst the defendant on this second note, it "was 
held, that notwithstanding the new consideration for for- 
bearance to the surety, this note was a new contract for the 
old debt, and that the defendant was not liable. Evans v. 
WilliamSy 1 CV. $ iKf., 30 ; Archbold^s Nisi Prius, voL iL, 
p. 122. 

Where the defendant, the maker of two promissory notes, 
was discharged under the 1st Vict., c. 110, and inserted the 
plaintiff, the payee, in his schedule as a creditor, in respect 
of two sums of money, without mentioning the promissory 
note, it was held, tliat the defendant was not discbaiged 
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from bis liabilitj to the plaintiff on the notes. Leonard r. 
Baier, 15 L. J., E»^ VJl. 

InDOBSEB 9. MaKBB. — EviDJEirCE FOR THE PtAINTIFF. 

In this action the plaintiff will have to prove the making 
of the note by the defendant, and also the indorsement. 
The indorsement, like the making, is shewn by proof of 
the handwriting ; as to which, aee antey pp. 22, 2G9. 

Formerly promissory notes were not negotiable instru- 
ments, ana were holden not to be within the custom of 
merchants in that respect, as bills of exchange were; so 
that the indorsee could not maintain an action upon a note, 
either against the maker or the indorser, and even the payee 
could not maintain an action upon it against the dmwer. 
But by Stat. 3 & 4 Anne, c. 9, s. 1, promissory notes are 
put upon the same footing in tiiese respects as bills of ex- 
change. 

To be transferable or negotiable thus^ they must be pay- 
able to some person, "or order," or "bewrer;** Chant v, 
Vaughany 2 Burr^ 31. Still, however, a note payable to 
A B, without saying " or order," or " bearer,** is within 
the statute, and may be sued upon by the payee; Smith v. 
J^endal, 6 71 R., 123; Bex v. Box, 6 Ibtmt, 325; and a 
note payable to the order of the maker is. within the statute, 
and may be sued upon by the indorsee; JVood v. Myttony 
16 L. J,y Q. B.y 447; wterruling Flight v. Macleany Id.y Exiy 
23. And a note made by several persons payable to " one 
and each of our order," and indorsed by one of these per- 
sons, is a good promissory note within the statute. AhioUm 
V. Marksy 17 /J. J.y Q. A, 7. 

Where a promissory note, payable by instalments, con- 
tains a condition that the whole anfount should become 
payi^le on default being made in payment of any part of 
the first instalment, the indorsee on such default may sue 
for the whole amount, as he stands in this respect in the 
same position as the payee. Cashn v. Kineafy, 13 Z. J^ 
-Ec., 64. 

If the promissory note is payable to the bearer, or to A B 
or bearer, it does not require any indorsement, but may be 
transferred to another by mere delivery, and the production 
of the note by the plaintiff is evidence that the note has 
come to his hands b^ delivery from the party to whom the 
defendant delivered it. 

If the note is made payable to the payee or order, the 
payee must indorse it before it can become negotiable, and 
such indorsement must be proved by proof of the hand- 
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wrttiBfy as abore stalid. And an indoiBemtflity wbtire ne* 
cessaiy, must be express, and cannot be implied front anv 
promise to indorse; Archbol^s Nut Prius^ vol. ii., p. 44. 
If the note be drawn payable to A B, withottt tlie words 
*^ or order/' or ** or bearer/' it is not negotiable, and none 
but A B can nudntaiil an action upoa It. Eulv. LewiSf 
1 Salk^y 132. 

It is to be obserred, that the necessary amount of stamp 
often depends on the fiianner in whien a note la maoa 
payable. 

EviDXMCB FOB THE DbFENBANT. 

It is a good defence that the note was made for the acoofm* 
modation of the plaintiff; or that it was made for the 
acoommodafion of A B, and by him indorsed to the plaintiff 
without consideration. But if the plaintiff gave value for 
the note, it is no answer to the action that it was made for 
the accommodation of some preceding party, even although 
the plaintiff knew that ftct Pearee v. C^atiymi^ 4 
DawL^ 270. 

The indorsement of the note after it was due, subjects H, 
in the hands of the indorsee or any person claiming under 
him, to all the objections and equities to which it was 
liable in the hands of the party who held it at the time it 
became due. But the indorsee does not take it subject to 
any collateral claim then existing; between the indorser and 
maker; and thei-efore, in an action by the indorsee aaainst 
the maker of such an over-due note, a distinct debt due to 
the drawer from the indorser cannot be set off ; see WhUe* 
head V. Walker^ 10 Jf. <^ FT., 696. And a promissory 
note payable on demand cannot be treated thus as a note 
t)veraue,so as to affect an indorsee with any equities against 
the indorser, merely because it has been indorsed^ to him a 
number of years after its date, although no interest has 
been paid on it for several years before such endoraement; 
Brooke v. MiicheU^ 9 if. 4 W,y 15. And the reason whv 
a part^r who takes an overdue bill or note takes it with aU 
its equities, namely, because, on the face of it, it carries 
suspicioti, does not apply to the case of a bill or note pay- 
able on demand. See per Parte, B,, Grippe v. Daoie^ 13 
X. J»y EsB^ 220. 

That the note has been stolen or lost, and has oome into 
the hands of the plaintiff w^ithout consideration, or that 
when he took it he knew it to have been stolen or lost, w 
that he took it without proper caution, will be a good de* 
^nce to the action. ArehbokTe Niei Prwe, vol. ii^ p. 129. 
aeipwftt 
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Where a note is transfened wHh or without indone* 
menty after it has beeome dne^ or without eonaideiatiMi, 
anything aud respectiag it by the party in whoee handa it 
was when it became due, or by the party who transferred 
It to the pibintiiF without consideration, may be giren in 
evidence in defence of an action at tho suit of a subsequent 
indorsee. The rule in this respect is the same in the case 
of promissoiy notes as of bills of exchange. ArchMd^9 
NiH Prim, vol. ii., p. 129. 

Illegality^ duress, and fraud and oorin, are good defences. 
If the plaintiff was not a party to the fraud, &c., it must 
be shewn that he took the note with full knowledge of the 
cbcmnstances {see Miugroee v. Drake^ 13 Z. •/*., Q. J3., 16), 
or^ that he gave no consideration for it, i>r, that it was in- 
dorsed to him after it was due. Evidence of either of these 
&cts, with proof of the fraud, &c., on the part of the payee 
or indorsee, will disentitle the plaintiff to sue the defendant. 

The defendant may shew payment of the amount of the 
note to the plaintiff by the indorser or payee after it became 
due. See ahearm v. J3urfy»rdy W A.S^ £"., 593. 
^ StahUe ef LimHttHons, — Where a promise in writing is 
given by the maker of a promissory note to the payee, it 
seems doubtful whether that promise, creating a new debt 
to the holder, attaches . itself upon the note so as to be 
transferred to the indorsee, and made available by him to 
defeat the Statute of Limitations. See Cripps v. tkxms, 18 
X. Jl, Ex^ 217. 

B€mkrupt(^,']— The bankruptcy or insolvency of the de- 
fendant or plaintiff may be shewn as in ordinary cases, see 
onte, p. 96; so the defendant may shew the bankruptcy of 
the indorser before indorsement. 

Iia)ORSB£ V. Indorseb. 




and notice to the defendant of the dishonour. RoscoSy %ih 
edit^ p. 233. 

The indorsement is proved by general evidence of the 
defendants handwriting, or by any person present at the 
time, see antey p. 211; as to presentment and notice, see 
posty Actions on BiUs of Exchange, 

This action may be brought against any indorser on the 
note previous to the plaintiff, whether he be the party 
]Krho unmediately indorsed it to the plaintiff or not. But 
if A indorse a note to B, and afterwards B indorse it to A, 
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A cannot maintain an action upon it against B; Bishop y, 
Hojnoardy 4 T. B,y 470. It would be useless, for B miffht 
bring anotiier action on the note .against A. ArchbcicTs 
NiH Prius, vol. ii., p. 130. 

' Where the action is brought against some party who was 
not the immediate indorser to the plaintiff the plaintiff 
must prove all the intermediate inoorsements in order to 
shew his title to the note. 

Defence,'] — ^In respect to the matters necessary for the 
plaintiff to establish a primd facie case, the defendant can 
only deny his own indorsement, and that of the indorsee's 
subsequent to him upon the note. He cannot deny a pre- 
vious indorsement, as his own indorsement is an admission 
of all the indorsements previous to it; nor can he deny the 
making, for the same reason ; ArchboWs Nisi Priug, vol. 
ii., p. ISO. The defendant may disprove his handwriting, 
or that of a subsequent indorser, by such evidence as the 
maker of a note may produce to disprove his ; see atUe^ p. 
213. It has been already stated that the indorsee of an 
overdue promissory note takes it subject to all the equities 
to which it would have been liable in the hands of the 
person who was the holder of it at the time it became due. 



ACTIONS ON BILLS OP EXCHANGE*. 



§ 1. Payee v. Acceptor. 

I 3. Indoreee v. Acceptor, 

§ 8. Drawer inot being Payee2 v. Acceptor, 

§ 4. Payee v. Drawer, 

§ 5. Indorsee v. Drawer. 

§ 6. Indorsee v. Indorser, 



The necessary evidence in actions on bills of exchange 
will be confined to inland bills. Actions on foreign UOs 

* A learned Judge of the Court of Common Fleas suggested a doubt 
whether bills of exchange or promissorj notes are within the operation 
of the County Courts' Act, as the cause of action in respect of them does 
not arise in any particular place; see Meeten v. Vickers, County CourU' 
Chronicle, p. 268. As, howerer, the summons is in general issued iA 
the district in which the defendant resides, and the Act merely allows it 
to be issued in some cases, by leave of the Court, in the district in which 
the cause of action arose, the difficulty seems to be coufined to the issuing 
of the summons by leave of the Court, and it is now settled that actions 
on bills and notes are within the cognizance of the County Courts, al* 
though the superior courts may have a concurrent jurisdiction. 
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are not likely to occur in the County Courts. By an 
inland bill b meant a bill of exchange diawn in England, 
Wales, or Berwick-upourTweed, uponLondon, or some other 
place within those piui» of the realm. 

Patbb V, Acceptor. — Evidence for the Plaintifp. 

The plaintifiPmust produce the bill, and prove the accept- 
ance by the defendant. 

The acceptance is proved by evidence of the acceptor's 
handwriting, or, if there is an attesting witness, by calling 
bim; Raaeoey Qth edity p. 207. As to the necessary evidence 
on these points, see ante, p. 209. 

Whether the bill is payable to the drawer, or the payee 
is a third person, it is equally unnecessary to prove the 
handwriting of the drawer, for the defendant has admitted 
that by his acceptance. 

By Stat. 1 & 2 Geo. IV., c. 78, s. 2, ^ no acceptance of any 
inland bill of exchange shall ^be sufficient to chaige any 
person, imless such acceptance* be in writing on such bill, 
or, if there be more than one part of such bil^ on one of the 
said parts." 

It is not, however, necessary that the accq>tor sign his 
name to the bill. If he write upon it the wora " accepted," 
or write upon it an order upou another person to pay it, or 
the like, it is an acceptance; but the accentance must be in 
the ^me of the person upon whom tne bill is drawn. 
I>(m8 V. Clarke, 13 X. J.y Q. £., 305. 

If the bill be drawn after date, and be not presented for 
Acceptance until after it is due, still, of course, it must be 
Accepted, in order to render the acceptor liable; and an 
Acceptance in that case is deemed a general acceptance to 
pay upon demand; Bayl^ on Bills, p. 181. On the other 
haod, there is no objection to the acceptance being written 
before the drawer lias signed the bill; Mellofy v. Delves, 7 
•5t«^., 428; or even before the bill is drawn, if it be after- 
waids. drawn in pursuance of the acceptor's authority. 
^lie V. Hastings, I M. S^ Bob., 119; ArclUfold*s Nisi 
Prius, vol. ii., p. 6. 

IVhere acceptance is by a^ent,] — If the bill be drawn upon 
the drawee, as servant, clerk, or agent of another, and he 
Accept it generally, he will be personally liable, and may 
he sued upon it; Bayl^, 181. On the otiier hand, if a ser- 
vant, clerk, or agent, accept the bill on behalf of the drawee. 
And express that clearly upon the face of the acceptance, if 
he had auUiority \h do so, he will not be liable upon the 
acceptance, but the drawee will be deemed the acceptor. 
And 18 liable, although wrongly described by his. agent in 

l3 
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the aoeeptsnee. And where a wife has authority to accept 
for her husband^ and does so in her name, the husband is 
liable. Lindvi v. Bradwdl^ 17 L. J,y C. P.» 121. 

But if the agent, &c., had no such authority then the 
drawee }s not liable, but the agent is. PolMliy. Wdlier^ 
SB.Sf Ad,, 114. 

If the bill be aecepted b^ an affent by procunttion, in 
addition to proof of handwriting, nis authority to accept 
must be i^ewn, Atwood v. Munnings, 7 B»S^ C.p 278, either 
expressly by the agent himself who may be called as a 
witness, or otherwue, or impliedly, by proving that the 
defendant knew of it or consented to it ; Bagl^ tm Bills ^ 
or paid other bills accepted in the same way. Lewelfyn 
T. Wincttoofih, 14 L, J.y iSv., 329; see a&o Feam r. 
FUieay 13 L, J*., C, P., 16 / and as to agents in general^ 
ante^, 112. 

where aeeeptanee is Ig partner, '^—li the bill be drawn 
u^n a firm of two or more nersons, an acceptance by one 
will bind the others, providea he accept it in the usual name 
of the firm, and the trade of the partnership be one which 
may be presumed to require the acceptance of bills. But 
if they be partners in a profession or business not necessarily 
requiring the acceptance of bills, as, for instance, they be 
attorneys, Levy v. Pyne, 1 Car, ^ M^ 453, or jointly occupy 
a fimn, Oreenslade v. Dower, 7 B, Sf C, 635, and one part- 
ner accepts in the name of the firm, or in his own name^ it 
will not bind the other, unless it be shewn that the latter 
gave his authority, either generally or specially, with refer- 
ence to that particular biU, to accept for the partnershipk 
And if a bill be drawn m>on several persons, who are not 
partners, an acceptance ot one will bind him alone, and not 
the others; Bailey, 52; Bid,, N. P., 279. But even in tiie 
case of partners in a trade requiring acceptances, if one 
partner accept a bill in the name of the firm, in fraud of 
the other partners, it will not bind them in the hands of a 
person privy to the fraud, or who had notice of it; Bayl^, 
180. And where A and B carried on trade as partners for 
some time, and then took C into partnership, after which 
A and B accepted a bill in the name of l^e new firm, for a 
debt accruing partly from the old firm, partly tem the 
new ; in an action by the dmwer afi;ainst A B and C, it was 
held that the plaintiff was entiUed to recover only the 
amount due m>m the new firm* Wilson v. Bailey^ 9 
DowLy 18. 

If the bill be accepted in the name 'of the firm, berides 
the handwriting, the plaintiff must prove the names of the 
persons constituting the firm, so as to shew that they cor- 
respond with the names of the defendants sued and described 
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ip the snmmoiit* And if the trade of the partnerahip be 
not of such a nature as necessarily to reauire the acceptance 
of bills, the au^ority of the partner who accepted it mnst 
be proved in the same manner as in the case ot an aceept- 
snoe by an agent by procuration. Letiy v. Pyne^ 1 Car. S^ 
M^ 453; Greefulade v. I>awer, 7 ^. 4 (Z, 663; ArehbokTs 
Ami* PriuSy vol. ii., pp. 7, 10. • 

QvaUJied aeeepkmee,'] — In general, the plaintiff is not 
obliged to prove any jpresentment of the bill, but if it is 
made payable at a particular place, and not elsewhere, then 
the plaintiff must, in addition to the proof of acceptance, 
prove the presentment and non-payment there. 

By Stat. 1 & 2 Greo. IV., c. 78, s. 1, it is enacted, that 
*^if any person shall accept a bill of exchange payable at 
the house of a banker, or other place, without furtner ex- 
pression in his acceptance, such acceptance shall be deemed 
and taken to be, to all intents ana purposes^ a general 
acceptance of such bill; but if the acceptor iJiall, in his 
acceptance, express that he accepts the dUI payable at a 
banker's house or other place only, and not otherwise or 
elsewhere, such acceptance shall be deemed and taken to be, 
to all intents and purposes, a qualified acceptance of such 
bill, and the acceptor shall not be liable to pay the said 
bill, except in demult of payment, when such payment 
shall have been first duly demanded at such bankers house 
or other place." 

CondUumal aceeptance7\ — If the acceptance be conditional, 
the plaintiff must prove that the condition has happened 
upon which the bill was payable, according to the tenor of 
the acceptance; Ba/kbury v. Lusett^ 2 «S^., 1211. The 
drawer may accept the bill in a manner varying from the 
tenor of the bill, and 'm that case also he wiU be bound 
according to the tenOr of his acceptance, as where a bill was 
accepted to be paid half in money, half in biUs ; Pe^ v. 
Bniion, €fomb,y 452; or where a bill named no time of pay- 
meaty and was accepted on the 18th of April, payable on 
2nd of September. JVaiier v. Atwoody 11 Modiy 190. 

Production of hilLy-The bill itself must in general he 
produced, and the payee of a negotiable bill, having lost it, 
cumot maintain an action upon it against the acceptor, 
without producing it; Ramuz v. Crotoe^ 16 X. t/l, Ex. 280; 
although the acceptor have promised to pay it. Hansard v. 
Robiruon, 1 B, ^ 6% 90. 

If at the time of the trial the bill be in the hands of the 
acceptor (of course an unusual case), the plaintiff may give 
him notice to produce it; and then, if he do not produce it, 
the plaintiff may give secondary evidence of its contents. 
BmUk v. M'Clurey 5 Easty 476. 
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Etidencb tor ths DisFEiiDAirr. 

Denial of handwritingJ^ — The defendant may give evi- 
dence to shew that the acceptance is a forgery; and this 
most in general he proved wiUi as much strictness as upon 
an indictment for the offence. Grijffkhs v. Pa^fne^ 11 A,. S^ 

E.y 131. 

The plaintiff will he allowed to ^ive in evidence hills of 
which the acceptance is confessedly m the defendant's hand-i 
writing, that the judge or jury may he enahled to compare 
the acceptance with that of the hill in question. AUeebrook 
V* Roachy Peake, Ad, Go., 27 ; and see ante, p. 25, and 
p. 211. 

Want of stamp,'] — ^As in the case of promissory notes 
and other instruments, the defendant may ohject to the 
ahsence or insufficiency of a stamp on the hilL The ob- 
jection should he taken hefore the bill has been read in 
evidence. 

Alteration of hill'] — The defendant may avfdl himself 
of any material alteration in the bill made without his 
assen^ or which may prevent it from being given in evi- 
dence for want of a new stamp. Arehbolat* Nisi Prius, 
voL ii.y p. 15. 

An alteration made after the bill has been accepted, with- 
out the consent of the acceptor, in any material part of the 
bill, as in the sum, or in the place where it is to be payable; 
Tidmarsh v. Grower, 1 M. ^ S., 735 ; or in the date, if the 
bill be drawn after date. Master v. MiHer, 4 T, R,, 320 ; 
2 H, BL, 141 ; Cock v. Coxwell, 2,C,M,l^ B,, 291 ; or by 
substituting ''date" for ''sight," Long v. Moore, 3 Esp,, 
155 (n), or the like will vitiate the bill as against the 
acceptor, and be a good defence to any action upon it against 
him. But if the alteration be not in a material part, as where 
the bill was wrongly addressed " S. C. & Co.," instead of 
" S & C," and it was altered accordingly after acceptance, 
it is otherwise; Farguhar v. Southtg^, moodjf I* Mai., 14; 
and the same, if the alteration be made with the assent of 
the acceptor. Cariss v. TattersaU, 2 M. S^ Gr,, 890 ; and 
see Archbold's Nisi Prius, vol. ii., p. 16, and eases cited 
there. 

And an alteration, even though made by the acceptor 
himself, or with his consent, or the consent of all the parties 
to it, if made after the bill is negotiated, or is in the hands 
of a person entitled to sue upon it, if the alteration be in a 
material part, such as the date, or in the time for which it 
is drawn, or the rate of interest to be paid on it, or by in- 
serting the words "or order," if they were not intended to 
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be in, or by adding after the words **• value receired/' terms 
importing the particular nature of the debt or value given, 
will be a good defence to an action against any of the par- 
ties to the bill; it is deemed a new biU, and re<}uire8 a fresh 
stamp, without which it cannot be giveii in evidence. But 
such an alteration made before the bill is complete, by being 
signed by all the parties, or by being accepted, or before it 
is negotiated, or in the hands of a person who can sue the 
acceptor upon it, and before it is due; or if made merely to 
correct a mistake and to make the bill such as was originally 
intended; or if the alteration be in a part not material, so 
as not to give it the effect of a new bill, as if it be altered 
in respect of the place where it is to be payable, or the like, 
^the Dili in those cases will not require a new stamp, and 
the acceptor will be liable. And in all these cases of mate- 
rial alterations, where the alteration is apparent upon the 
face of the bill, the onus is upon the plaintiff to prove that 
it was made under circumstances which do not affect the 
validity of the bill; and in the case of his failing to give 
the requbite explanation, he must be nonsuited. KnigM v. 
Clements, 8 Ad, 4* Ry 215; Archbold's NiH Prim, voL ii., 
pp. 16, 17> and ctues there cited. 

Want of consideration.'] — ^That the bill was accepted 
without consideration or lor the accommodation of the 
drawer, is a good defence to an action by the<lrawer, as it 
is in an action by the payee against the maker of a promis- 
sory note. Ante, p. 214. 

Where a man lent his acceptance to one of the partners 
of a firm, upon his undertaking to provide for the oiU, and 
an action was afterwards brought upon it by the firm 
against the acceptor, the Court held that they could not 
recover; Sparrow v. C^isman, 9B. Sc C, 241 ; and see John* 
son V. Pecky S Stark,, 66. So, where bills were accepted 
by A, for the accommodation of B, and the latter, being 
executor for C, and having a sum of monev belonging to 
C's estates, which was kept in a box in his possession, 
substituted the bills for so much of the money, deducting 
the discount: it was holden that he and his co-executor 

could not sue the acceptor upon these bills. v. Adams, 

1 Younae, 117. 

So, it the bill was accepted for the accommodation of the 
drawer in part, he cannot recover for that part; as between 
these parties, the bill is to be considered as a bill for the 
residue only. Darnell v. JVilliams, 2 Stark,, 166. 

Failure of consideration.'] — That the consideration has 
wholly fiuled, is a good defence; — as where the bill was 
given as a premium with an apprentice, and it turned out 
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that the indentiue was Toid for not mentioning this nre- 

miam, and from not being stamped acoordingly; see Jackmm 

y. Warmek^ 7 T, R,y J 21; or where the apprenticeship had 

been dissoWed for miscondnct in the master ; Qrant y. 

Wdchman^ 16 Eaa^ 207; or where the eontract npon which 

it was given has been rescinded; tee Mills y. Odtty^, 1 G€Uef 

92; or where it was giyen as a reward to the plaintiff if he 

should procure the defendant to be restored to an office, and 

he was not restored; see Jtfferiee y. Ausietiy 8tr,y 647. So 

where A having distnuned for rent certain goods which B 

had sold to C, idthough A knowing at the time tliat no rent 

was due to him, and by misrepresenting the fSact obtained 

C's acceptance for the amount, m consideration of his with* 

drawing the distress ; Grew y. Bewm^ 3 Stark^ 104 ; or 

where A, having appointed B his executor, gave him hit 

acceptance, in consideration of the trouble he should have 

in the executorship, and B afterwards died in the lifetime 

of A, and an action on the bill was brought by his executor; 

eee Jolfy v. Hinde, 2 C.Sf M^ 516; in these and the like 

cases, the total failure of consideration has been holden a 

ffood defence to the action, Ses Lewie v. Cosgrone, 2 

TaurU.y 2. But where a bill was accepted for the balance 

of the purchase money of certain articles boueht at a sale, 

and in about two months after the^ delivery of the goods to 

the vendee, fhe vendor forcibly took them out of nis pes* 

session, it was holden that the vendee could not treat this 

as a rescinding of the contract, and set it up as a defence to 

an action upon the bill by the pavee ; he must seek his 

remedy by an action of trespass. Aqphens y. Wilkinsc»y 3 

B. Sf Ad.y 320. 

A partial failure of the consideration is no answer to an 
action by the drawer against the acceptor; as where the 
bill had been accepted for goods sold, it was holden to be no 
answer to say that the consideration had partially &iled, on 
account of the badness of the quality, or impr^r packfige 
of the goods delivered; l^e y. Gfuytme, 2 Gamp,, 346; 
Morgan v. Richardson, 1 Camp,, 40 (n.); 7 Bast, 482 (n.^ ; 
or that they had turned out to be worth much less than toe 
amount of the bill, and that the defendant had already 
paid on account of the bill more than the value of the 
goods; Olbard v. Betham, Moody 4r -^'i ^3 ; unless he 
could make out that it arose from fraud upon the part of 
the plaintiff; Fleming y, Simpson, 1 Camp.,^ (n). So, 
where A agreed to execute a lease of certain premises to B^ 
who was to pay a certain sum for it; and'B, being let into 
possession of the premises, accepted a bill drawn upon him 
by A for the amount; it was holden to be no answer to an 
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action by A against B upon the bill, that A had refused to 
execute the leaae ; MMgridge v. Jonee^ 14 Eatty 486. So, 
where to an action by the drawer against the acceptor of a 
bill for 20/., the defendant alleged that, before the drawing 
and acceptance of the bill, the plainti£P agreed to do certain 
carpenter^s work for the defendant for 63/., and that the 
defendant paid him 43/. in part, and afterwards accepted 
the^ bill in question on account of the residue; that the 
plaintiff did not perform some of the work, and performed 
m an imworkmanlike manner other work which was neces- 
sary to be done under the agreement; and that the 43/. paid 
was more than the whole of the work done was worth; 
this was held to be an insuflicient answer to the action, as 
amounting merely to a partial, not to a total fiiilure of consi- 
delation; TSridte^f v. Lame^ 6 M. 4[ W.y 278. So where in 
an action by the drawer against the acceptor of a bill of ex* 
change drawn in Noyember, ^ for Talue received to Michael- 
mas last," the defendant alleged that, before the acceptance, 
he held a messuage, &c,, as tenant to the plaintiff at a cer- 
tain rent, and that the biU was drawn and accepted in pay- 
ment by anticipation (amongst other considerations) of 
12/. lOtff., part of the said rent not then due ; and that, 
before the drawing and accepting of the bill, the plaintiff 
assigned the messuage to A B, of which the defendant had 
no notice until after the bill was accepted and delivered to 
the plaintiff, when A B demanded and received of the 
defendant the said rent of 12/. 10^., and that therefore the 
consideration for the acceptance, as far as respected the said 
sum of 12/, 10«., wholly failed; it was held that these facts 
constituted no answer to the action on the bill generally, as 
they went only to part of the consideration, and fraud was 
not necessarily to be inferred from them. Clark v. LtKartu, 
2 if. djf G.y 167* So the mere inadequacy of the considera- 
tion is no defence. Solomon v. Turner^ 1 iStark,, 51; Arck-^ 
Md*s Nin Pritu, vol. iL, p. 28. 
As to defences in general, see ante p. 29, to p. 107. 

Indorsee «. Aoceptoii. 

In this action, besides the facts required to be proved in 
an action by the payee, the plaintiff must prove the indorse- 
ments, for the acceptance omy admits facts that were neces- 
sarily apparent on the face of the bill when accepted/ 
therefore none of the indorsements are admitted by the 
acceptance; SmM v. Chester^ 1 T, i2., 664. The indorse- 
ments are proved by evidence of the handwriting. 

Ikfenee,"] — Want of consideration, illegality, &c., are in 
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general good defences in the same cases as in an action by 
the indorsee against the maker of a promissory note. 
Ante, p. 222. 

Drawer v. Aoceftor. 

When a bill, not payable to the drawer's own order, has 
been dishonoured and taken up by the drawer, the latter 
may sue the acceptor, and in such action must prove-^ 

1. The acceptance, as to proof of which, eee anteyf, 225. 

2. The presentment to the defendant, and his refusal to 
pay; which may be done by calling the person who pre-: 
sented the bill, or by proYing a promise bv the defendant 
to pay, which dispenses wiw proof of the presentment. 
Ana, 3. The return of the bill to, and payment thereof by, 
the plaintiff; Boecaet Qth edit,, p. 211. To prove the latter 
&ct, it is not sufficient to produce the bill with a receipt on 
the back of it from the then holder; for the receipt, primd 
fade, imports that the bill was paid by the acceptor. 
Scheie V. WaUHnfy Peaie, 24. 

In this action the plaint may be for money paid to the 
plaintiff's use. See ante^ p. 196. 

Pates v. Drawer. 

In an action l>y the payee against the drawer, the plaintiff 
must prove — 1. The drawing of the bill ; 2. Presentment to 
the drawee or acceptor, and his default ; 3. Due notice to 
the defendant of the dishonour. Moecoe, Gth edit^ p. 212. 

The drawing,'] — The drawing of the bill is provea by evi- 
dence of handwriting. 

Presentment,']— It is sufficient, if the bill is accepted 
generally, that payment be demanded at the drawee's or 
acceptors usual residence or place of business, from his 
wife or other agent, and a personal demand is unnecessary. 
In ordinary bills payable at a certain time, where three 
days' grace are allowed, the presentment must not be before 
the last day. 

Notice of (^Aonofir.]— No particular form of notice is 
required, it may be either written or verbal. It should 
show, however, directly or by necessary implication, first, 
that the bill has been presented ; secondly, that it has not 
been paid ; and thirdly, that the party to whom the notice 
is given is looked to for payment; E<uit v. Smithy 16 L, J,, 
Q. B.y 292. Putting a letter into the post is the most com- 
mon mode of giving notice, and it is not necessary to prove 
that the letter was received. See Woodcock v. Houldswortky 
16 L. J.y Ex,y 49. 

When both the parties live in the same town, the notice 
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mmt be given in time to be received in the course of the 
day following the day of dishonouTy but where they live at 
difiiBrent places, it is sufficient to eend afnoiiw on the day 
next after i^ day of dishonour, 

Ikdorsbs 9. Drawer. 

The proo& in this action will be the same as in an action 
by the payee against the drawer, with the additional proof 
of the in&rsements. 

Indorses v, Indorsbr. 

In an action by an indorsee asainst the indoner of a bill, 
the plaintiff must proye the following matters: 1. The in- 
dorsement of the defendant ; 2. The indorsement between 
that of the defendant and the plaintiff; 3. The presentment 
to the drawee or acceptor, and the dishonour; 4. Due 
notice of the dishonour to the defendant. Boeooe^ Qth edit^ 
p. 222. Ae to (toe proofs, see ante, p. 231, 232. 



Actions on Cheques. 

A cheque on a banker is in legal effect an inland bill of 
ezchaDge payable on demand. It is, consequently, subject 
in geneiul to the rules which regulate the rights and liabili- 
ties of parties to bills of exchange. Byles on Bills. 

The payee may, upon the non-payment by the banker, 
sue the drawer for the amount ; ana to entitle him to do so, 
he IB not in general bound to present the cheque at the bank 
within any given time. It nas been said that it may be 
presented at any time within six years. See EMnson y. 
Hawkesfordy 15 Z. J,, Q. £,, 377. In case, however, of the 
fiulure of the banker, and the non-payment of the cheque 
on that account, it is necessary, to entitle the holder to sue 
the drawer, that the cheque should be presented for pay- 
ment immediately. If the payee lives in the same place as 
the banker he must present the cheque on the same or the 
following day. If he do not live in the same place, he 
must cause it to be presented on or before the third day. 

Where the cheque is circulated from hand to hand, the 
liability of the drawer, in case of the failure of the bank, 
cannot it seems be enlarged by that circumstance; and 
therefore, in order to charge mm, if the bank fails, the 
cheque, in whose hands' soever it be, must be presented 
within the period within which the payee or first holder 
must have presented it ; but as against the party transferring 
the cheque to the holder, it is sufficient, wliatever be the 
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dfttd of tbtt dieqiMy to praMnt i^ or ftrwsid it for MOKnt- 
menty on the daj nest after the tnuMfer. Bylm mi jBUU, 

Cheques ore exempt from stamp dwty, if drawn on a 
banker, and within fiiteen mileaof the kmnk, and state the 
place where actually drawn. They must also be payable 
to bearer on demand, and not be post-dated. Otherwise they 
must be stamped as bills of exdumge. 

Intbrbst. 

Although in some cases interest may be claimed on oidi- 
natr debts {see aniey p. 14), actions for interest alone are 
seldom bzmight^ except on seme written instnunent or 
security for money* And although the principal sum on 
which the interest is claimed exceeds 20^ it seema eksv 
that the County Courts have jmiadiction in actions for 
interest to that amount. Theremze the action is maintain- 
able in these Courts for arrears of interest on mortgage 
deeds, bonds, or j^omissory notes^ whatever mar be the 
amount of the principal sum. £lee Counfy Cowrw Chran^ 
p, 78. 

The eyidence in these cases will in general consist of the 
production and proof of the deed or instrument, in the same 
manner as if the action were brought to recover the prin- 
cipal, «. e^ by calling the attesting witness, or proving the 
handwriting. See ante, p. 209. 

The rate of interest is ^enenllj spedfied in the instru- 
ment; but where.no mention is made of it in a promissDiy 
note, the payee will in general be entitled to 6«. per cent 
If exnressly agreed for, any rate of interest may be recovered 
on bills or notes not having more than twelve months to 
run, and on all contracts for the loan of money above the 
sum of ten pounds. When, however, the principal sum is 
secured by land, the interest is usurious if it exceeds 5/. 
per cent. 

AcfnONB ON GUAIUVTEES. 

' In an action on a guarantee for the debt of a third penrai 
the plaintiff must prove the contract, and the performance 
of his part of it, and, in general, the fiulure of tne principal 
to pay. 

Jne eontractr\ — ^The pluntiff must prove a written agree- 
ment, for the Statute of Frauds, 29 Car. II., c. 8, s. 4, pro- 
vides ^* that no action shall be brought whereby to cham 
the defendant upon %py special promise to answer for the 
debt, default, or miscarriage of another person, unless the 
agreement upon which such action shall be brought, or 
some memorandum or note thereof, shall be in writing, and 
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sigilecl by the party to be dwmd therewith, or tcnie otbcr 
person tneieanto by him lawfiuly authorized." 

Where eiedit is giTon to one pwson only, although the 
goods are in point of fitct deliyend to a third, in that case 
the former is the only person liable, and is in the situatioii 
of any ordinaiy defendant who is sued for goods, &c., sap* 
plied to him; and, consequently, that is Hot a ease witmn 
the above stotate, which only applies wheie the engage- 
ment is collateral, «.«., where there exists a debt en l^al 
liability on the part of a third person, to whom the defen- 
dant by his guarantee procoies credit to be given. If the 
person for whose use goods are fnmiriied npon the defen^ 
oaot's guarantee, be fiable at all, the defendant's ei^[age- 
ment, uiough it were the chief indueement to the plamtiff 
to supply the goods, is collateral, and must be rediieed to 
writing; and the plaintiff must in that case state the action 
to be on the guarantee, and it will not be sufficient to allege 
that the defendant is indebted for goods, work, &c^ the 
sabject of the ^arantee. 

It is a question of feet for the jury, if there be one, to 
whom the credit was given in the particular circumstances 
of the case. 

Where the plaintiff was induced to send goods to a person 
with whom he was unacquainted, by the defendant's verbal 
promise that he ** would see the plaintiff paid," and the 
plaintiff debited the party receiving the goods, it was held 
that the defendant's verbal undertaking was merely colla- 
teral, and therefore that it was void, not being in writing; 
Mauony. FP^Aarom, 2 2r. /?., 80. But where A introduced 
B to C, an upholsterer, and A, in B's presence, asked C if 
he had any objection to supply B with some furniture, and 
that if he would " he would be answerable," and C asked A 
how long credit he wanted, and A replied *^ he would see 
it paid at the end of six months." The entry in C's books 
was " Mr. B per Mr. A ;" it was held that the jury were 
warranted in finding that the imdertaking on the part of A 
was not a collateral undertaking; Simpson v. Pentomy 2 0* 
i M,y 430; see Sweeting v. AspUn^ 7 M.^ FT., 165. Where 
uie transaction is of a doubtful character, the subsequent 
conduct of the creditor will be evidence to shew that he 
viewed it as one of guarantee only. Where the promise is, 
'* You may send the goods to A, and I will take care the 
money shall be paid at the time," if this be an original 
promise, the creditor cannot treat it as such, if he has sent 
a bill of parcels to A charging him as the debtor, or has 
written letters to the defendant terming the promise a 
guarantee for A ; Radm r. Storty^ ^C.^P^ 181. Where 
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the original, demand is destroyed or discliai^d by the new 
agreement, the statute does not in general apply; and if the 
third party be not liable by law .for the demand, as in the 
case of goods, not being necessaries; furnished to an infant» 
the defendant's promise cannot be considered collateral, and 
consequently need not be in writing; nor does the statute 
apply if the defendant were himself, either alone or jointly 
with others, originally liable for the demand which forms 
the subject of his subsequent promise. 

Where the contract is a guarantee, the consideration for 
the promise, as well as the engagement itself^ must be in 
writing ; and the omission cannot be supplied by verbal 
testimony. See eases collected in Chitty on Contracts^ and 
Smith's Leading Cases; see also^ Price v. Richardson^ 15 Z. 
J.y Ex.^ 846; Martin v. Wright^ 14 Id.^ Q. ^.,142; Tanner 
V. Moore, 15 Id,, Q, B,, 391; ChapfMm v. Sutton, Id., C. P., 
166; TempleY.Pink,\Qld.,Ex.,2;S^l. 

The guarantee must be duly stamped, unless it relate to 
the sale of goods, and &lls within the exception to the 
Stamp Act. See Martin v. Wright, 14 L, J., Q. B,, 142. 

DefenceJ] — The liability of the surety may be discharged 
in various wavs. If there b a misrepresentation by the 
creditor as to uie contract between himself and the principal, 
or a subsequent alteration of the terms between them, the 
surety is discharged. So the alteration of the guarantee in 
a material part while in the hands of the plaintiff; Dcmdson 
V. Cooper, 13 X. J», Ex,, 276. Giving time to the principal 
dischfuves the surety, but not mere forbearance or refraining 
from tfiS:ing proceedings. Taking a composition from or a 
release to the principal discharges the surety, unless there 
is an express reservation of rights to enforce securities. See 
Kearsley v. Cole, 16 L, J,, Ex,, 115. 
^ As to defences in general, see ante, p. 29 to 107. 
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PAET II. 

ACTIONS FOR TORTS. 
INJURIES TO THE PERSON. 



AiTD First, of those that asb Wilful or iKTBimoir al. 

§ 1. Assault . 

§ 2. False Imprisonment. 



EviDBKCR FOR THE PlaINTIFF IN AN ACTION FOR AN 

Assault. 

In an action for assault the plaintiff must prove the 
assault by the defendant, and he may give evidence of fiicts 
tending to shew the amount of damage or injury he has 
sustained. 

Proof of ike ofMn/if.]—- In actions in the superior courts, 
a distinction exists between an assault and a battery ; an 
tuBoult being defined as an attempt to ofifer, with force and 
violence, to do a corporal hurt to another; and a battery^ as 
an injury, however small, actually done to the person of 
another, in an angry, revengeful, rude, or insolent manner. 
Ab^ however, one of the objects of the Act establishing 
County Courts was to simplify proceedings, it is advisable 
to adopt the popular meaning of iusauUy as including both 
deseriDtions of injuiy, which there is no difficulty in doings 
as by law every battery includes an assault.* Moreover an 
action very seldom arises out of a mere assault in the legal 
sense of the term. 
^ To constitute an assault it is not necessary that the act of 
violence should be originally directed at the person of the 
plaintiff. It must, however, arise immediately from the 
act committed. 

To upset a carriage or chair in which a person is sitting, 
is a trespass aeainst the person; Hopper v. ReevCy 7 Taunt,, 
698, 700. Where the defendant threw a lighted squib into 
a market-house, where a laive concourse of people were 
assembled ; and the squib falling upon the standing of B^ 
he, to prevent injury to himself and wares, threw it across 
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the market-hoase, where it fell upon the standing of C; 
and he, from the like motive, threw it among the crowd, 
where it burst, and injured the plaintiff ; it was held that 
the defendant was liable as for an assault; ScoU v. Shepherd^ 
8 Wils,y 403, 2 TV. BL, 892. This case, however, is only 
of importance in actions in the County Courts in determin- 
ing the proper form of plaint, for it was never doubted that 
the defendant in the above case was liable to some action 
for the injury done to the plaintiff, the question was simply 
as to the form. ' In cases where the injury is accidental, 
the .term *' assault," although often legally applicable, 
should not be used in the plaint. Seepott, Actions for In- 
juries arising from ncfflifence. 

The plaintiff must prove that the assault was committed 
by the defendant, or that he was present at the time, aiding 
and abetting ; or that he procured or incited others to do it. 
The same rule prevails in actions for this species of tort as 
in criminal {proceedings for misdemeanors, with respect to 
defendants: in misdemeanors all pei-sons who order or incite 
others to commit the offence, or procure it to be committed^ 
and all persons present, aiding and abetting in the commis- 
sion of it, are nrinciinls, as fully as the person by whose 
hand it is actually committed. So in an action for assault, 
all persons who order or procure it to be done, or incite 
others to do it, maybe made defendants in the acti<m. 
Archbold's Nisi PriuSy vol. i., 2»<^ edit.^ p. 413. 
^- Damages.'V-'ln. general the facts spoken to, to ei^blidi 
the fact of the assault will furnish information upon which 
the damages may be estimated by the judge, or the jury, if 
there be one ; but, nevertheless, independent evidence may 
be given of the circumstances which accompany and give a 
character to the trespass, in order to enhance the damages; 
BracegridU v. Orfordy 2 M,S^ Sel^ 79. The circumstancee 
of time and place, when and where the insult was g^ven, 
require different damages ; thus it is a greater insuk to be 
beaten upon the Boyai Exchange than in a private room ; 
per Bathursty t/*., Tullidgey, Wade^ 3 Wils.y 19; RaseoOj 
&h edii,y p. 474. A suigeon who speaks to the nature of 
injuries sustained by a plaintiff, may also prove the amount 
of his charge for attendance. So any other payments aris- 
ing out of the injury are to be taken into conedderaticn. 
And not merely payments, but any loss sustained by the 
plaintiff, as of wages, &c., arbing from his inability to woric 
through the injuries received, may be eiven in evidence. 

Evidence confined to partunUars.li — In this action, as in 
every other, tne evidence must be confined to the plaint, 
and as .the pluntiff in this action will generally seek to 
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noovor danageB above 5JL, putieiilan of the demand most 
be jriveiiy and the eridence in like manner confined to them, 
where the particnlare mention, only one aaaaulty the 
plaintiff camiot> after ginng evidence or one aaaanlt, waive 
it, and give evidence of another; vide Stamte v. Pricket^ 1 
Oamp^ 473. And where the action is brought against 
several for a joint assault committed at a particular time, 
he mnst confine himself to that period; aad if all the de- 
tedants were not then concerned in the assault committed 
at iktA time, the plaintiff cannot have recourse to an assault 
committed at any other time when some only of the defen* 
danta were concerned who were not implicated in the first 
transaction; for some of the defendants miffht therdbv be 
fmbjeoted to damages for an ofience in whicn Uttej had no 
concern. tSMey ▼. JSMerlmid^ 3 JS^., 202. 

EviaBKCB POR THX Dhfbnsant. 

The defendant may c<mtrovert the fiict of the trespasB^ or 
that it was committed by hun, or at his instigation. All 
these, however, are points which the plaintiff is bound to 
mkke out before he can succeed, and therefore we shall 
proceed at (mce to consider those defences which oonstitute 
a good answer or justification to any pnMul facie case of 
assault established by the plaintiff. 

l%ai the pMntif made the firjU oaioiift.]— One of the 
most common defences to an action for assault is that the 
idaintiff made die first assault, and tliat the defendant's 
assault was in self-defence. In the language of pleaders 
this ]f lea is called nn aesaidt demeene. The onus of proof 
in this case is upon the defendant: and to establish this 
defence, he will have to prave that the plaintiff assaulted 
him first, and that he then, in his own defence, and as part 
'Of the same transaction, assaulted or beat the plaintiff. If 
he proves that the plaintiff lifted ^p his stick and offered 
to strike him, it is a sufficient assault to justify his striking 
the pldntiff, and he need not stay till the plaintiff has ac- 
tually struck huDci; B, N> P., 18. But where it i^peared 
that after an angry dispute between the parties, the defen- 
dant came up to tne plaintiff as if to attack him, and the 
plaintiff then put himself into a fighting attitude, and that 
the defendant thereupon beat him : it was holden that the 
plaintiff thus putting himself into a fighting attitude was 
not an assault which would justify the defendant beating 
him; Mariart^ v. Brooisy 6 d ^ P., 684: for it is not 
every assault that will justify every assault in retaliation^ 
and it is matter of evidence whether the assaulte were pro- 
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portionable ; thus if A strike B. B cannot justify drawing 
Lis sword and cutting off A's liand. Cook v. Beal, 1 La, 
Bajfm,y 177* 

Justjfioation in defence of pasaestion,'] — If the plaintiff 
enters forcibly into the defendant's house, the latter may 
resist force by force, without any previous request to depart. 
The defendant in this case must snow that the plaintiff with 
a strong hand endeavoured forcibly to break and enter the 
defendant's house, whereupon the defendant resisted and 
opposed such entrance, and that, if any damage happened 
to the plaintiff, it was in the defence of the possession of the 
house; Com, Dig. Pleader^ 3 M.y 16, ly- Where the 
plaintiff alleged an assault and dragging through a pond, it 
was held that the defence, that the plaintiff was uliliEiwf nlly 
in the defendant's close, was no answer to that part of the 
assault which consisted in dragging the plaintiff through 
the pond. Bush v. Packer^ 1 Bing,y N, *C7., 72. 

If the plaintiff entered the defendant's house without 
violence, although without the express consent of the de- 
fendant, the latter, to justify an assault in turning the 
plaintiff out, must shew his possession, the plaintiff's entry, 
the request to depart, and his refusal ; but the defendant's 
reftisid to depart would not justify a wounding with a 
truncheon. Oakee v. Woody 2 Jf. jf W'.y 791 ; see dUOj 3 
M, & W,, 160. 

The plaintiff must prove in either case that he was pos- 
sessed of the house, &c. Where it was proved that the 
defendant had the key of the' house to let himself in to 
work, no person sleeping in it, this was holden sufficient 
evidence of his possession ; Hall v. Davisy 2 C. Sf P., 33. 
But where it appeared that the defendant had hired a steam- 
boat for an excursion, the owner's captain navigating it, it 
was holden that the defendant had not a sufficient possession 
to justifv him in forcibly turning out a stranger, whom the 
captain had allowed to come on board; Dean v. Hogg^ 10 
Btng.y 345. The steward of races is possessed of a stand. 
See Wood v. LedbiUery 14 L, J.y Ex.y 161. 

That the plaintiff was in the house at the time of the 
alleged assault It seems to be immaterial whether he was 
making a noise or disturbance, if he was required to depart; 
for no man, without authority by law, can lawfully remain 
in the house or close of another, after the occupier has re- 
quired him to leave it. If, indeed, it were a public-house or 
inn, in which the public has a right to go and remain at 
proper hours, it would be different; for there it must be 
shown that the plaintiff was making a great noise and dis- 
turbance, or otherwise misbehaving nimself, to justify the 
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poblican or inkeeper in turning him out; see Webeter y. 
TTotti, 17 Z. Jl, Q. A, 73. Where the plaintiff went to 
the house of the defendant, to demand a debt, which the 
defendant said he could not pay him; angry words ensuing, 
and the defendant told the plaintiff to leave his house, 
which the latter refused to do unless he was paid; and the 
defendant then called in a police officer, and had the 
plaintiff taken into custody, and he was locked up at the 
snitch-house: it was holden that the defendant, under these 
eircumstances, would have been justified in turning the 
plaintiff out of his house, but he was not warranted in 
having the plaintiff imprisoned. Chreen v. Bartram, 4 C» 
^ P^ 308. 

That before the assault was committed, the plaintiff was 
required to leave the house, either by the defendant, or 
some person for him, and that he refused to do so. This is 
actually necessary to the justification, where the plaintiff 
has entered the house quietly; see Jelly v. Bradley , 1 C. JT 
if., 270 ; but if he have entered it with force or violence, 
the occupier may turn him out (using no more force than 
is necessary) without any previous request to leave the 
house. Tullay v. Eeed, 1 C7. 4- P., 6. 

That the defendant thereupon turned him out. Only so 
much force should be used, as was necessary to turn the 
plaintiff out. If, indeed, the plaintiff had attempted to 
make a forcible entry into the house, the defendant might 
have opposed force to force, and might justify it in 
answer to any action against him for doing so; see 
Weaver v. Bush^ 8 7! A, 78. But where the plaintiff 
has entered quietly, and refuses afterwards to leave the 
house upon request, such force only should be used as is 
sufficient to overcome the resistance ; Green v. Goddard^ 
2 Salh^ 641/ see Archbold's Nisi PriuSy vol. i., 2nd edit, 
P. 502. A steward of races is justified in ordering the 
iiolder of a ticket admitting him to a stand, to quit it, 
without assigning any reason, on returning the price of the 
ticket, and, after a reasonable time may force him to leave, 
though such holder had not misconducted himself, and, 
but for the order to quit, would have been justified by the 
purchase of the ticket in remaining there. Wood v. Led- 
mer, 14 L. J,, Ex,, 161. 

Reasonahle dMsHsemeniJ] — The master of an apprentice 
may justify the moderate correction of his apprentice for 
misconduct; and the master of a ship mav justify flogging 
and imprisonment for mutiny and disobedience. 

Prior conviction or discharge hy a Justice of the Peace for 
the same <usault»2 — By stat. 9 Geo. IV., c. 31, s. 27, it is 
enacted, that *^ where any person shall unlawfully assault 
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or beat any other person, it shall be lawful for two jnsfcioes 
of the peace, upon coirmlaint of the party aggrieved, to hear 
and determine such ofience; and the offender, vipon conyic- 
tion thereof before them, sliall forfeit and pay such fine as 
shall appear to them to be meet, not exceeding altogether, 
with costs (if ordered), the sum of 5/." 

If the justices, upon the hearing of the case, ^' shall dean 
the offence not to be proved, or shall find the assault or 
battery to have been justified, or so trifling as not to merit 
an^ punishment, and shall accordingly dismiss the com- 
plaint, they shall forthwith make out a certificate under 
their hands, stating the fact of such dismissal, and shall 
deliver such certificate to the party against whom the com^ 
plaint wae preferred." s. 27- 

And " if any person against whom any such complaint 
shall have been preferred, for any common assault or bat- 
tery, shall have obtained such certificate as aforesaid, or 
having been convicted, sliall have paid the whole amount 
adjudged to be paid under such conviction, or shall have 
suffered the imprisonment awarded for tlie non-payment 
thereof : in every such case he shall be released from aU 
further or other proceedings, civil or criminal, for the same 
cause." s. 28. 

Where a party, on being summoned under tlits act, ap- 
peared and pleaded '^ not guilty," and the prosecutor thea 
withdrew his complaint, and tJae defendant was diacharged^ 
it was held that this was a heanng and diamissal «ntitling 
the defendant to a certificate, and that the &cts constitated 
a good defence to an action for the same assault. TumU- 
cliffe V. Tedd, 17 L. J,, M. (7., p. 67. 

Pojfment into Court. ^ — The aefendant cannot in general 
in actions for assault, in the superior courts, pay mooey 
into court, for the statute 3 & 4 Will. IV., c. 42, a. 21, 
which empowers the defendant to pay money into court in 
personal actions, excepts actions for assault and battery, 
take imprisonment, libel, slander, malicious arrest or pr»- 
secution, criminal conversation and seduction. In all actsons 
in the County Courts the defendant may pay into Court 
such sum as he shall think a full satisfitction for the demand 
of the plaintiff, together with costs; 9 <Sf 10 Vict., e. 95, 
s, 82; ante, p. J 06. The money must be paid in five clear 
days before the return of the summons. Rtde 15. 



Action fob False iMpRisomnsifT. 

In an action for false imprisonment, the plaintiff must 
prove the fact of imprisonment, and the special damage, if 
any; Boscoe, 6th edit,, p. 476. The action is genendly 
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brought for ^^asaaalt and fnke imprisonmenV' as the £wt 
of imprisoiimezit freqaently includes an assault. 

Proof of imprisonmefU,] — Actual confinement within four 
walls is not necessary to constitute imprisonment. If a 
man compel another to stay in any house or place against 
his will, he imprisons that, other just as much as if he 
locked him up in a room ; and compelling a man to go in a 
certain direction, against his will, may amount to imprison- 
ment, but the mere forcibly preventmg him from proceed- 
ing in a particular direction is not an imprisonment. Bird 
T. Jones, 15 Z. J., Q. B., 82. 

It is not necessary, to constitute an imprisonment, that a 
man's person should be touched; but if a constable, hayio^ 
a warrant against a man, show it to him, and the man go 
Toluntarity with him before the magistrate, and the charge 
1)6 then dismissed; this is not such an arrest as will support 
an action for false imprisonment ; Arrowsmith y. Le mesu- 
rw-y 2 Nsw^ Rep^ 211. But where, on a party being given 
in charge to a constable, the constable siud to him, ** Yoa 
must go with me," to which the party answered, " Very 
well," and went with him accordingly; it was held, that as 
he went with the constable, in order to preyent actual force 
being used, it was an an*e6t and an imprisonment, for which 
an action would lie; Pocock y. Moore, B^, S^ M., 322,* see 
Peters y. St<m%oay, 6 C. S( F^ 7^7. And in all such cases, 
it IB a question for the jury, whether the plaintiff went yo- 
lontarily without compulsion, or whether he merely sub-, 
mitted to go, knowing that force would be used if he did 
not. But naaking a charge against a man, whilst he is 
actually in custody for another offence, will not subject the 
party making it to an action for false imprisonment. Barter 
V. Bollinsm, IC.^M^ 330/ ArckbolcPs Nisi Prius, vol L, 
2nd edii., f. 606, 

', The action may be brought, not only against the party 
who actually imprisoned the plaintiff, but against any per- 
son who caused him to be imprisoned. If a master impri- 
son a man in a house, lock the door, deliver the key to his 
seryant, and command him to keep him safe, and he does so 
accordingly, this is an imprisoxunent by the servant as well 
as the master, he having notice that the man was imprisoned 
in the house; Fm. Abr., ImprisonmetU, c. 1. If a maxt 
desire a constable to take anotner into custody, he thereby 
renders himself liable to an action for false imprisonment, 
if the imprisonment be unlawful. So, if a man tell a 
police officer to take charge of another, and the policeman 
do so, this is the same as telling the policeman to take 
him into custody, and is sufficient to support an action for 
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false imprisonment against the party; IVheeler v. Whiting, 
9 C, S^ P., 262, Bat if he merely make a statement to the 
policeman, leaving it to him to act or not as he thinks pro- 
per, and the policeman arrest the party, the remedy for the 
party arrested, against the complainant, if the statement 
was false, is not an action for &lse imprisonment, bnt for 
malicioasly making the statement whereby the plaintiff 
was imprisoned ; vide Hopkins v. Crow, 7 C.S^ P., 373. It 
must be borne in mind, however, that an action for mali- 
cious prosecution cannot be tried in the County Court; 
9 <5f 10 Vict.y c. 95, 8. 58. So that if an action for false im- 
prisonment is brought against a party, and it appears that 
the proper form of action was for a malicious prosecution, 
the objection is not simply to the foim of the plaint but 
to the jurisdiction of the Court; for the only remedy 
the party has is an action on the case in one of the superior 
courts. 

If a man complain to a magistrate, on a subject matter 
over which the magistrate has a general jurisdiction, and 
the magistrate thereupon grant a warrant, under which the 
party complained against is apprehended; the complain- 
ant is not liable as for false imprisonment, although the 
pai*ticular case be one in whicn the magistrate had no 
authority to act. But even in such a case, where the 
complainant accompanied the constable, who had the exe- 
cution of the warrant, and pointed out to him the person to 
be apprehended, it was holden that this was evidence to go 
to the jury, of his participation in the arrest; West v. 
SmalltDood, S M. S^ Tv., 418. If a man, however, assist a 
constable in apprehending a person for an alleged offence, 
being called upon to do so, or in detaining a person who has 
been so apprehended, this will not subject him to an action 
although the constable may have acted irregularly in the 
aiTest, or be otherwise liable to an action at the suit of the 
party apprehended. See ArchbolcPs Nisi Prius, vol. i., 2nd 
edit., p. 505, and cases there cited. 

An attorney who deliberately directs the execution of a 
bad wari-ant may be sued in an action for false imprison- 
ment. Cheen v. JElgie, 14 Z. J,, Q, B,, 162. 

In regard to the liability of a magistrate or justice of the 
peace, the rule is, that where he acto without those circum- 
stances which must concur to give him jurisdiction, as 
where he grants a warrant without information upon a snp- 

Sosed charge of felony, he is liable to an action of trespass ; 
f organ v. Hughes, 2 T, R., 225. But if there be an infor- 
mation, it matters not whether it is, or purports to be, 
founded on inadmissible evidence; Cave v. Mountain, 1 Jf. 
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Sf G,, 267. SOy where a magistrate commits a person for 
re-examination for an unreasonable time, he is answerable 
for an action of trespass; Davis v. Capper^ 10 B. ^ €^ 28: 
and whether reasonable or not, is a question for the jury iz 
there be one. Caet y. M<mntaw^ supra. 

In actions against a justice of the peace for any thing 
done by him in the execution of his omce, notice must be 
given to him, which notice must clearly and explicitly 
contain the cause of action ; see stcU. 24 Geo, ILy e, 44. And 
in actions against persons filling judicial and official situa- 
tions, for anything done in sucn cajpacity, the plaintiff is 
generally required by tlie statute which confers the particu- 
lar powers, to give notice before commencing the action; as 
for proceedings under the Malicious Trespass Act, 7^8 
Geo. lY., c. dO, 8. 41 ; and where such notice is req^uisite^ 
the Stat. 6 & 6 Vie, c. 07, s. 4, after reciting that it was 
expedient that the law should be uniform with respect to 
notice of action, enacts that *' in all cases where notice of 
action is required, such notice shall be given one calendar 
month at least before any action shall be commenced, and 
such notice of action sliall be sufficient, any Act or Acts to 
the contrary thereof notwiUistanding." And see 9 JfllO 
Vict.y e. 96, s. 138. 

Where notice is necessary, the plaintiff must be prepared 
at the trial with proof of the service. The form of the 
notice is r^:u]ated by the language of the statute applicable 
to the particular case ; as to notice to Justices under the 
above statute, 24 Oto, ILy c, 44, see Martin v. Upcher^ 11 
L. J., Q. £,, 291/ Breeze v. Jerdein^ 12 L. •/., Q. A, 234; 
Jacilin v. ^sche, 16 L, J,y Ex.y 102/ and as to notice to 
special constables, under 1 & 2 Wm. IV., c. 41, s. 19, and 
2 & 3 Vict, c. 93, s. 8, see Jones v. NickollSy 14 L, J., Ex^ 
42. 

And as to the meaning of the words ''anything done, 
&c., in pursuance of an Act," see Palmer v. Grand June^ 
Hon Railway Conwany^ 7 Dotol.^ 232/ Norris v. Smithy 10 
A.^£.y 188/ Shatwell v. Hall, 2 DowL, N. #S'., 567/ 
Stamp V. Sweetlandy 14 X. •/"., M, C/., 184/ Kine v. JSver- 

shed,16L. J., Q.B ,9 271. 

Defence.'}— I'he defendant may justify under civil or 
criminuBkl process or warrants, or a constable, and in some 
cases a private person, may justify an aiTest without war- 
rant, or a jailor may justify the detention of the plaintiff. 
It would be beyond tlie lunits of this work to enter into the 
facts constituting defences of this description. Many of the 
facts constituting a defence to an action for assault are ap- 
plicable to this action. See ante, p. 239. 
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IKJ0RIES TO THE PEBSON ARIglVO FBOM NbOUOBKCX OR 

Carklbsskess. 



§ 1, Negligence in €tfHeraL 

§ 3. Xegligent Driving. 

§ S. Keeping Dangerous Animalt, 



Nbqligevce in GeneraIn 

If an act be done withoot due esutkn, or in a negligent 
manner, it is the subject of an action, although the party 
had no design by it to do an injury to any person. If, for 
instance^ a soldier, for want of due caution, wound a man 
by a discharire of his ^:un whilst exercising, an action lies; 
Weawr y. Ward, IToft., 1S4. So, where the defendant in 
uncockii^ his gun discharged it, and wounded the plaintfff, 
who was then standii^ by, and looking at him. Vhd&rtMod 
T. Hewson, Stran^Cy 596. If two persons be fighting, and 
one of them unintentionally strike a third, he is answerable 
in trespass; and the absence of intention can only be uiged 
in mitigation of damages ; James v, Campbell, 6 C, Sf P^ 
372. 

If a man ride an unruly horse, for the purpose of break- 
ing it, in a place much frequented by people, and the hoiso 
run away with the rider, and run over a man and hurt 
him, trespass, will lie. But if under other and ordinary 
circumstances, a horse from sodden fright run away with 
the rider, and run against a man, this is not actionable; 
Qibhons v. Pepper^ 2 Salk,^ 637. So in all cases where a 
corporal injury is done unintentionally, if it cannot be im- 
puted to the neglect of the party committing it, or to a 
want of due caution upon his mirt, no action will lie for it ; 
8ee Wdkeman y. Bobiruon, 1 Binff,^ 213. In all the above 
cases, although there was no intention to commit the in- 
jury, the plaintiiF may legally describe it as an ** assault," 
but it will be preferable to describe the case aeocH^ing to 
the £Eu;ts. 

The occupier of a house is bound to rail in the area, and 
if an accident happen, it is no defence that the premises 
had been in the same situation for many years before the 
defendant came into possession of them ; Ooupland y. Hard' 
ingham, 3 Camp., 396. Where the tenant of a house was 
bound to repair it, but the landlord superintended the re- 
pairs, and the cellar was left in a dangerous state, whereb 
an accident happened, the landlord was held liable; Le^ie 
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V. PmaA, 4 3teitf., 649 ; Po^me v. Rogers^ 2 JET. ^2<i., 349. 
But it seems that the owner of fixed property who enters 
into a contract for its repairs, and parts with all controul 
oyer the ccmduet of them, is not liable for any mischief 
which the contractor may occasion in the progress of the 
work by negligently depositing materials in the highway 
in the nei^TOnrhood of the property, or other acts of a 
like nature; Burgess r. Ora^, 14 Z. Jl, C P., 184; and 
the owner of real property is not responsible for a nuisance 
committed and continued thereon by the tenant in posses- 
sion, unless he is a party to it ; but if the owner of land 
demise it with an existing nuisance thereon, he is I'espon- 
siUe for the continQance of that nuisance during the term* 
Riek V. Basterfield^ 16 Z. J"., C P., 273. 

A Y^srj important distinction exists between injuries 
arising n-om wilful acts and injuries the result of negli- 
gence or carelessness, in regard to the liability of the parties. 
Where an injury is the immediate efiRect of any wilful act 
of the party, the action can only be maintained against the 
pftity committing it or participating in it; but where an 
accident occurs from want of skill, or carelessness or negli- 
gence, the party injured may recover not only against the 
person whose want of skill, carelessness, or negligence, 
caused the injury, but, in general, against his master or 
employer. 

The negligence resulting in accidents or injuries to the 
pwson are, of course, of very various descriptions, as exem- 
plified in the above instances. Those, however, which per- 
haps most frequently bring into question the rights and 
Haoilities of the parties, arise from negligent or careless 
driving, and from Keeping dangerous animaJs. 



Negliqent Driving. 



In an action for negligent driving, actual negligence must 
be proved ; and it is not sufficient merely to show an acci- 
dent, unless it be of such a nature as to afford a presump- 
tion of negligence. Proof that a stage-coach broke down 
ntises a presumption that the accident arose either from the 
unskilfulneas of the driver, or the insufficiency of the 
coach; Christie v. Griggs, 2 Gamp,y 79 ; Curtis v. Drink-- 
yBoUr, ZB.Sf Ad,, 169. And the owner is liable for the 
insufficiency of the coaoh, although the defect be out of 
fiif^ht, and not discoverable upon ordinary examination; 
Sharp v. Grsy, 9 Bing., 457. Where a coach, which is 
overloaded, breaks down, the excess in the number of pas- 
sengers has been held to be oonelusive evidence of the acci« 
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protect his property, but not to place it in the approoilies 
to his house, so as to injure persons exercising a lawful pur- 
pose in going along those paths to the house. Per Tindaly 
C. J., Sarah v. Blaekinimy M. 4- M^ 606; tee also Black- 
man y. Simmons, QC.S^ P., 138/ Boseoe, Qth edi*^ p. 356. 



INJURIES TO PROPERTY. 



Actions for taking or kebping Possession op Propbrtt. 

1 1. Whtre iaktn wrongfully or with force. 

I 2. Where taken rightfully or without force, but wrongfully detained. 



The party who has a right to goods and wishes to reooyer 
posBsesion of them, may, in many cases, bring an action on 
contract to recover the goods themselves or their valn^ or 
he may brine; an action of tort to recover damages for the 
wrongfol tacing or detention. Or in some cases he may 
bring an action on contract to recover the goods, and also 
an action of tort to recover damages for the taking. The 
cases in which a party may bring an action on contract are 
mentioned in another part of the work, ante^ p. 166. 

It frequently happens ^that the plaintiff complains of a 
trespass for entering his house as well as for taking his 
^oods, but actions for injuries to real property so frequently 
involve a question of title, as to render any statement of the 
necessary evidence in these cases out of place here. For the 
stat. 9 & 10 Vict., c. 95, s. 58, provides that the Coanty 
Court shall not have cognizance of any action of ejectment, 
or in which the title to an^ corporeal or Incorporeal here- 
ditaments shall be in question. See ante, p. 1. 

Evidence for the Plaintiff in an Action for wrong- 

tliJi^^m FULLY TAKING GoODS. 

The wrongful taking of goods is in law a trespass. It is 
not only in cases of actual violence that an action of trespass 
may ^be maintained. It lies also in all cases of injury, 
direct and immediate, and not merely consequential, com- 
mitted to the property or person of another, where the law 
implies force, from the circumstance of the act being com- 
mitted without the consent of the party injured. Thus, 
taking possession or carrying away his goods, although 
without force, if done without his consent, is a trespass; 
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and iml«8B the act can be excused or jartlfied, au action will 
lie for any damage occasioned by it. 

To support an action for wrongfully taking goods, the 
plaintiff must prove the possession of tne property, and the 
taking of it by the defendant. 

The plaintiff must either have been in the actual posses- 
fflon of the goods at the time of the taking, or must have 
the property (absolute or special) in the goods, and the 
right to immediate possession. Harrison v. Dixan^ 12 M. 

4: w.y 142. 

AetwU poesesHim.'] — Possession of itself gives the party 
a right to maintain trespass against all except the real 
owner; Ndson v. Cherill^ 7 Bing,^ 683; Athmor^ v. Hardy^ 
7 CS^P.y 501. And possession by the plaintiff as bailee, 
will be sufficient to enable him to maintain the action. If 
the goods bailed be wrongfully taken from him by a 
stranger, the action may be brought either by the bailee, 
although he be a gratuitous bailee; or by the bailor, if he 
have the right to the immediate possession. Ward v. 
Maeaul^y 4 T. jB., 489; Hall v. Piekard, 3 Camp., 187. 

Proper^, and right to immediate possession,] — The owner 
of the goods himself, if he have also the right to immediate 
possession, may maintain the action, although he may never 
nave been in possession of them; the ownership and right 
to immediate possession, are deemed in law to amount to a 
constructive possession. Therefore the lord of a manor 
may, before seizure, maintain trespass for an estray or 
wreck taken by a stranger; per Ashurst, c/*., 1 T, 22., 480. 
So an executor may maintain the action for a trespass to 
the goods of his testator, committed before he actually took 
poosession of them, and even before probate; Fisher v. 
Xoungy 2 Bulst^y 653. If the owner of goods at York give 
them to A who is in London, and before A has taken actual 
possession of them, a stranger wrongfully take or injure 
them, A may maintain ti^espass against him;* Bro, Trespass 
PLy 303; but if a bailee of the goods had given them to A, 
he could not have maintained the action, because he ac- 
quired no property in the goods by the assignment from a 
person who had but a special property in them ; Id^ PL^ 
216. Where a woman commissioned her brother to buy a 
cow for her, and he bought one accordingly, but before the 
cow could be delivered to her, and indeed before she had 
assented to the purchase, the cow was taken by the defen- 
dant; it was hoiden that this woman had a sufficient pro- 
perty in the cow to maintain trespass for the taking oi it; 
Thomas v. Phillips^ 7 C.iif P., 573. So, if a certain specific 
personal chattel, be bequeathed to A, and after the death of 
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the testator, and before any deltyery of the chattel to the 
legatee by the executor, a stranger wrongfully take or m- 
jure it, A may maintain an action against him ; Bro. 
Trespass, pL 25; but if the testator had bequeathed to him 
a third paii; of his goods, or any other undefined portion of 
them, he could not maintain this action for a trespass to 
them committed before the goods were actually delivered to 
him by the executor, for until then he had no general pro- 
perty in them. Id,; Archbold^s Nisi Prius, vol. L, 2nd 
edit., p. 482. But in these cases of constructive possession, it 
must appear that the plaintiff had tlie right to immediate 
possession, at the time of the trespass. And therefore where, 
m a mortgage of a house, fixtures, utensils of trade, and other 
things, a right was given to the mortgagor to enter and 
take possession on the 24th of June, if the principal and 
interest were not then paid; and on the 10th June the goods 
and fixtures were seized under a fi. fa, against the mortga- 
gor, and sold on the 22nd; it was holden that the mortgagee 
could not maintain an action for this taking, for he had no 
right of possession until the 24th, which was after the 
trespass; Wheeler v. Monte/iore, 11 L, c/l, Q, B,y 34; and 
see Bradley v. Copley, 14 Jb, J,, C. P., 222. And where A 
being indebted to B, it was agreed that B should keep A's 
cow till the debt was paid, that A might drive it away every 
morning and night to be milked, and if he did not return 
it, that B might take it whenever or wherever he found it; 
and A drove the cow away and kept it tliree weeks, w^here- 
upon B retook it : it was held that A was not entitled to 
maintain trespass against B, who had a lien on the cow. 
Richards v. Symons, 16 L, J., Q, B., 36. 

As to the liability of the defendant, see past, p. 262, and 
9 & 10 Vict., c. 95, s. 137. 

Evidence for the Defendant. 

Denial of property,']— li lies ujjon the plaintiff to prove 
that he had a sufficient interest m the property to main- 
tain the action; but the defendant may prove that at the 
time of the trespass, the goods were not in the possession of 
the plaintiff, nor had he any right of property in them ; or, 
supposing him to have the riglit of property, still that he 
had not then the right to immediate possession. Archbold*s 
Nisi PritMt vol. i., 2nd edit., p. 484. 

Justification,] — The defendant may confess the trespass, 
and the plaintiff^s actual or constructive possession, but 
avoid it by other matter. Thus, a landlord or his bailiff 
may justify taking goods as a distress for rent, overseers for 
poor-rates, a sheriff or liis bailiffs under a writ of execution; 
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or a defendant may justify taking cattle damage feasant; 
and a commoner may justify distraining the cattle of a 
stranger upon the common. 

\r The last-mentioned defences not unfrequently involve a 
question of title to '^corporeal or incorporeal heredita^ 
ments," and if so, the County Court has no jurisdiction to 
try the action. See anie^ p. 1. 

Where, however, the plaintiff complains, as is frequently 
thecase^ as well for breaking and entering his house or 
close as for taking his goods, the warrant or process which 
justifies the one may also justify the other. It may be 
observed here, that a sheriff's officer is not justified in en- 
tering and searching a stranger's house to arrest a defendant 
under a writ, although such defendant may have resided 
there immediately before the entry, and although the officer 
has reasonable cause to suspect tliat the defendant is in the 
house, if the Hict be that ne was not in the house 'at the 
time of the entry and search. Mcrrieh v. Murray 13 L. J^ 
Ex,, 261. 

Plaintiff's hankrupUy,'] — In general the defendant may 
set up the plaintiff's bankruptcy to an action of trespass for 
taking or injuring goods, but where it is brought for in- 
juries, independently of the loss of the goods, as for the an* 
noyance and disturoance occasioned by their seizure, the 
plantiff's bankruptcy is no bmr; for altnough the property 
and rights of action of a bankrupt to which he was entitled 
for the purpose of recovering in specie, real or pei'sonal pro- 
perty, or damages in respect of that which has been un- 
lawfully diminished in value, withheld, or taken from him, 
pass to the assignees, yet causes of action not falling within 
this description, but arising out of a wrong personal to the 
bankrupt, for which he would be entitled to remedy, 
whether his property were diminished or impaired, or not, 
do not so pass; and even where loss or diminution has ac- 
companied or followed a wrong of this description, the pri- 
mary or personal injury to the bankrupt, bein? the principal 
or essential cause of action, still remains in nim, and does 
not vest in the assignee, either as his propei*ty or his debts. 
Rogers v. Spence, in error, 1 5 Z. c/i, iSr., 49. 

Jamdence for the plaintiff in rc/v/^.j— The plaintiff in 
geneitil can only deny any matter of deience set up by the 
defendant, the nature of that defence being inconsistent 
with the right of the plaintiff to support the action. He 
cannot, therefore, confess and avoid the matter alleged in 

i'ustification. There is an important exception to this rule, 
lowever, which i-equires to be noticed ; namely, where the 
justification is confessed, but the plaintiff proves matter 



254 Action for vnymgfiUfy detaining Goods — 

which shows that th« defendant therehv became a tres- 
passer ab initio; — ^that the defendant, although originally 
justified in what he did, yet, bjr what he afterwards did, he 
lost all right to benefit by his justification. As if a person 
lawfully take a beast as an estray, yet if he afterwards 
abuse it, ^by riding or working it, he becomes a trespasser 
ab initio; and in an action of trespass against him for 
taking the beast, if he allege that he took it as an estray, 
the plaintiff may reply his having ridden or worked it, and 
it will be a good answer ; Oxl^ y. Watts^ 1 T, i2., 12 ; 
Bul.^ N. P., 81. In like manner, where the defendant 
avers that he took the plaintiff's cattle damage feasanty the 
plaintiff may show that the defendant afterwards abused 
the distress, and so show him to be a trespasser ab initio; 
see Wilder y. /^dmt, 8 ^. ^ E.y 547; as of the defendant 
having sold more animals distrained by him than were ne« 
oessary to repay expenses of keep ; gee LayUm v. Huny^ 15 
Z. t/l, Q. B^ 244. So, if the owner of a several fishery 
seize nets as being in his waters damage feasant^ and plead 
this to an action of trespass, the plaintiff mav shew that 
the defendant cut the nets ; see Kt^ncU v. dhampemotm, 
Oro. Car.y 228. And the like in other cases. ArchbokPs 
Nisi PriuSy vol. i., 2nd edit.^ p. 484. 

Where, however, the action is in fact brought for the 
subsequent injuiy, the plaintiff ought not to frame his 
plaint as if he compbuned of the taking of the goods, which 
would be calculated to mislead the defendant, but for the 
injury. See post. 
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fully dbtaininq goods. 

There are many cases in which a party has a right to 
maintain an action for goods, &c., which having lawfully oi: 
without force come into the defendant's possession, he re- 
fuses to redeliver, or has exercised some act inconsistent 
with his limited right or interest in it. In many such 
cases the plaintiff has an option to frame his plaint as an 
action on a contract, and to recover the goods themselves or 
their value, or he may frame his plaint for the forty and 
recover damages, which will in general be the value of the 
goods. So that the result of the action, whether on con- 
tract or for torty is very often so much the same in effect as 
to render the adoption of the one or the other a mere tech- 
nical choice. It IS to be observed, however, that the action 
for the tort may often be supported where an action on 
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oontnei could not, ariaiBg either from tbe nature of the 

goods, or the circumstaaees of the caae. See ante^ p. 167* 

The langaage or form of the plaint in thia action for tart 
may be f&r traeer, or for eonverHna the plaintiff's goods to 
the defendant's uae, a ^ conversion in law beins one of the 
facts which the plaintiff mast proye. It is to be obserredy 
that the action of trover in the superior courts is not con* 
fined to the oaae of gooda rigk^fulfy acquired, for where 
goods are wrongfully taken the plaintiff may waive the 
trespass and sue in trover for the detention. 

In order to support an action for detaining or *eott^ 
verting* property, which was originally taken lawfully 
or without violence, the plaintiff muat prove, 1st, such a 
title in himself to the goods in question as shows that he 
had the right of property in him, and the ri^ht to their 
immediate possession ; 2ndly, a conversion of the goods by 
the defendant ; and lastly, the amount of damages daimed. 

The plaintiff's title to the goods,] — In order to maintain 
this action, the plaintiff must in general have a right to the 
present possession of the goods, as well aa the property in 
them; Gordon v. Harper^ 7 T. E., 9; Bradl^ v. Coplqfy 14 
L. •/'., C, P., 222. Possession is a sufficient title in this 
action as against a mere wrong-doer, as well as in an action 
for a forcible taking of goods. A bailee may maintain 
the action, even although he be merely a gratuitous bailee; 
Nie(dls V. Bastardy 2 C. M. ^ R,, 669. And if the plaintiff 
have the absolute right of property and the right to imme-> 
diate possesion, he may maintain the action, even although 
he have never been in actual possession. It is sufficient 
if there be an appropriation of the thing to him, and an 
assent by him to tnat appropriation; see ff^iVtins v. Brom* 
heady 13 L, J.y C* P., 75. And the action may be maintained 
for an article pawned, by a person whoafterwardspurchased 
it of the pawner; I)ranklin v. Neaie^ J4 L. J.^ Ex,^ 69. 
So, if a son receive the amount of a bill for his father, and 
give it to another person, the father may maintain an action 
against the latter for it, although he never had the actual 
IKwsession of it. Anan,^ 1 SaUb.^ 289; Bul,y N, P., 35. 

"Where A sold B twenty sacks of flour, and gave him an 
order on his wharfinger for them, and the wharfingcAr ac- 
cepted and filed the order, and delivered a part of them, 
which he said was all he could spare : it was held that the 
purchaser might maintain an action i^ainst the wharfinger 
for the remainder; Gillett v. Hilly 2 & &; i/., 530; Smith v. 
Cooky 2 C, S[ ^'9 ^76. But where goods were sold, to be 
paid for by instalments, the balance to be paid before re* 
raoval, and the vendor allowed the purchaser to deposit the 
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goods in a kiln on the yendor's pramises, nnder lock and 
key, and which key he gave to the yendee, but he retained 
the key of the external indosare : it was held that the pur- 
chaser, not haying paid the balance, had not such a posses- 
sion as would enable him to maintain an action of trater for 
the goods against the yendor, who had wrongfully remoyed 
and sold them ; MUgtOe y. KMU^ 3 if . j- G., 100. A 
mertgagee of goods assigned to him, but remaining in the 
mortgagor's poasession, under a mortgage deed stating that 
the mortgagor shall possess the goods until default, cannot, 
where he has not demanded the money, maintain an action 
of troyer against a sheriff who seUs ihe goods under an 
execution against the mortgagor, as the mortgagee has not 
in such case the right to immediate possession ; JBradl^ y. 
Copley^ 14Z. «/:, C. P., 222. Where a £ftther yerbally gave 
his son a colt, and after his father's death his executor re- 
fused to give up the colt to him ; it was held that this yer- 
bal gift did not give the property to the donee, so as to 
enable him to maintain an action; Irons y. Smallpieee, 2 J3. 
Sf Ald^ 551. But where a father gave his son (a boy of 
sixteen years of age) a watch and other things, and delivered 
them to him, it was held that the father could not after- 
wards maintain an action for them against a stranger who 
wrongfully detained them; for the right was not in him, 
but in his son; Hunter y. fFesibrooiy 2C.^ P., 578. So 
where goods are condemned as forfeited according to the 
laws of excise, the proprietor cannot afterwards maintain 
an action for tlie recovery of them ; for the property is no 
longer in him; Ekins v. Smith, Raym^ 336. Where a man 
orders a certain article to be made for him, although ]ie 
pay for it before>hand, yet he acquires no property in it 
until it is completed and delivered to him, or at least ap- 
propriated to him with his assent ; see WiUtins y. Bmm- 
nead^ IQ L.J^ C. P., 74 ; before which time he cannot 
maintain this action of tort to get possession of it; his re- 
medy is by an action for not delivering goods: vide ante^ p.l55. 
So the action will not lie by the purchaser of goods, which 
form part of a larger quantity belonging to the seller, unless 
there has been a separation of the specific pai-t sold, from 
the r^st; Austin v. Qrctoeny 4 Taunt, ^ 644. Where a servant 
was hired at the wages of thirty guineas a year and a suit 
of clothes, the clothes being provided for him at the time 
of his entering the service: it was holden that although he 
was wrongfully turned off within the year, yet that he 
could not maintain any action to recover the clothes^ as the 
clothes did not become his property until he served the 
year ; Crocker v. MofyneausCy 3 C. ^ P., 470. So, where 
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the plaintiiF exchanged a watch with the defendant for a 
pur of candlesticks, which the latter warranted to be silver. 
It was held that the plaintiff could not maintain tills form 
of action for the watcn, on proof that the candlesticks were 
of base metal ; Emanuel v. Dane^ 3 Camp»y 299. His re- 
medy would be an action for damages for the misrepresen- 
tation. 

One joint tenant, tenant in common, or parcener, cannot 
maintain an action against his companion for a thing still 
in his possession, for the possession of one is the pos- 
session of both; Blaekham'ti Case^ 1 Sali,y 290. But if 
one tenant in common destroy the thing in common, or so 
dispose of it as to render it impossible that the other should 
have tlie use of it, the latter may bring trover; Fennin^s v. 
Lord Chrenville^ 1 Ta/uiiU,^ 241; and eee Higgins v. Thomas^ 
15 Z. J:, Q. B^ 261. Thus, a sale of the whole of the 
property by one of them, adversely and in exclusion of the 
other, would, it seems, be a conversion of the other's share, 
for which he might maintain an action ; Barton v. WU' 
Hamsy 6B.41; Ald,y 395. 

Where a sheriff seizes goods under an execution, he has 
such a special property in the goods, that he may mainttiin 
trover for them; W%U>riikam v. Snow^ 2 Saund,^ 4tli Bui., 
N. P., 33. 

An action of trover will not lie for goods irregularly sold 
under a distress, the remedy given by the stat. 11 Geo. II., 
c. 19, s. 19, being a special action on the case; Wallace v. 
King, 1 S. BLy 13. And although in the County Court 
there is no distinction of actions by writ, the form of plaint 
and the evidence to support the action for irregular distress, 
must correspond with the nature of the remedy given by 
the statute. The party who buys goods at such a sale, has 
such a title as will enable him to maintain trover in respect 
of them; Lyony. JVeldon^ 3 BifM,y 334. But* where goods 
were seized and sold under a distress upon a conviction, 
which was void; it was holden that the purchaser could 
not maintain an action for them, as no property passed by 
the sale ; Lock v. Selwood^ 1 Q. B.y 736. On the other 
hand, the owner of goods improperly taken for a distress or 
in execution against a third party may maintain this action; 
as where a carriaffe sent to a commission agent for the pur- 
pose of being sold is distrained for tlie rent of the pi'emisea 
upon which it is es^posed for sale; Findon v. M^Jbareny 14 
L. •/'., Q, B»y 183. Where the plaintiff being the owner of 
a piano, lent it to A, whose landlord seized it under a 
distress for r;pnt, and the landlord remained in possession 
of the piano for a fortnight, when a sheriff's officer seized 
it under an execution against A, and removed it to the pre- 
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mises of the defendant, an aaetionea', wbo afterwards sold 
it; it was held that the plaintiff might maintain an action 
of trover against the defendant, hut that the landlord conld 
not' maintain the action against him, his remedy being 
against the sheriff's offioei^ for pound hreadi. Turner y. 
F(yrd, 14 L?J., Ex,, 215. 

If goods be stolen, the owner is not allowed (on grounds 
of public policy, which prevents the assertion of a civil 
light in respect of which a felony has been committed) to 
bring an action for them against the party who stole them, 
either before or after conviction, or against him and others 
jointly. And it is doubtful whether a person can recover 
goods by action from one who has received them knowing 
them to be stolen ; White v. Spettigvey 14 L. iTl, Ex,y 99 ; 
but he may maintain the action f^inst a person who bought 
them from the thief by a honafiae sale (not in market overt) 
althoi^h no steps have been taken to bring the thief to 
justice. But the htmafide purchaser of goods in market 
overt, or places of public sale, cannot be sued; but if he did 
not purchase them in market overt he is liable, although he 
may in his turn have sold the goods either privately or in 
market overt; Ibid,; Peer v. Humphrey , 2 A. Sf Js., 495; 
see Stone v. Marsh, 6 B. ^ C, 661, 664; Marsh v. KietO- 
ing, 1 Binff.y N. (7., 198, 217. But where goods are pur- 
chased in market overt, and sold again to another bdTore 
conviction, the owner cannot maintain an action for them 
against the first buyer, although he has given him notice 
of the robbery whilst they were in his possession; J7or- 
wood V. Smithy 2 T, E,, 760. And a sale within the City 
of London, in an open shop, of goods usually dealt in there, 
is a sale in market overt for this purpose, though the pre- 
mises are a warehouse, and not sufficiently open to tiie 
street for a person on the outside to see what passed within, 
l^ons ▼. DePasSy 11 A, If J?., 826. 

Assignees of bankrupts are entitled to goods which a 
bankrupt at the time of his bankruptcy has, by the consent 
and permission of the true owner, '^ in his possession, order, 
or disposition," "whereof he was reputed owner, or whereof 
he had taken upon him the sale, alteration, or disposition as 
owner;" 6 Geo, IF,, e, 16, s, 72; and consequently the 
assignees may maintain this action for such gooda It is 
quite beyond the limits of this work to enter into what 
particular circumstances bring goods within this section. 

For what goods.'y—'YiiQ things to which the plaintiff 
proves his title must be such as can be legally recovered in 
an action of trover in the superior courts. The plaintiff 
may recover any personal chattel, including bank notes, bills 
of exchange^ and other negotiable instruments, an agreement, 
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dthoiigh unstamped, money in or out of a bag, title-deeds, 
a hawk, or a panot, music cats, monkies, &c., which are 
matters of merchandize, or dogs; coals, when serered firom 
the mine; trees^ vrhen cut down; vide ArehbokTs NiH 
PriuSj Tol. i^ 2nd edU^ p. 601. But the action will not lie 
for fixtures, whilst attaened to the firediold, even although 
they be sndi as the tenant has a right to remoye; Maekin* 
tMky. 7hftter^3M. Sc FT., 184; and eee Shemr. Eidtie, 5 
/rf., 175; J^ooel v. Hewitt, 15 Z. J^ Q. A, 247; but after 
they have been severed fiom the freehold, of course the ac- 
tion will lie for them; WesUm v. Woodcock, 1 M.S^ fT., 
14; Hikihman y. WaUon, 8 Z. Jl, Ex., 31; DaUon y. 
WhiUem^ 12 Z. Jl, Q. i?., 55; 3 Q. B. Rep,, 961; and see 
Dariy y. Harris^ 1 Q, jR, 895. It will lie, however, for 
certain detached parts of machinery, which are not attached 
to the freehold, although the principal part of the machine 
may be ; Datis v. Jones, 2 B. ^ Ala., 165 ; or for tapestry 
hangings, iron backs to grates, &c.; Harvey y. Harv^, 2 
Str., 1141; or the like. ArehhoUPs Nisi Prius, vol. i., 2nd 
edit.y p. 601. 

2%e conversion of the goods by the defendant,'] — The 
plaintiff must prove some act of the defendant which shows 
that the latter claimed them, or done some act inconsistent 
with the owner's rights, or, in legal language, that he con* 
verted them to his own use. 

If a man takes another's goods for the use of himself or a 
third person, it is a conversion, and therefore in the superior 
courts the plaintiff has often the option of proceeding either 
by an action of trespass, in which the taktng is the essence 
of the offence, or by trover for the conversion; the result 
being much the same, as, in either action, if he succeeds, he 
^eraUy recovers at least the value of the goods. In actions 
m the County Courts, however, the plaint should accord 
with the facts (tf the case; and when goods are improperly 
taken by anoUier, it is the taking which the party naturaUv* 
complains of, and therefore the plaint and evidence falls 
under the preceding head of actions for taking or keeping 
possession of goods where they were forcibly taken; see 
ante, p. 250. In some cases, however, the plaintiff may 
not be able to prove the act of taking by the defendant, and 
therefore in those cases he should mime his plaint for the 
ooneersion of the goods, to meet his evidence; for they would 
fall within the class now under consideration, viz., where 
the property was in fact rightfully or innocently taken, or 
there is no evidence to shew the contrary, but is wrongfully 
detained. 

The fact that the defendant has converted the goods to his 
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use u generally proved in one of two ways. By some dis. 
position of or dealing with the goods by the defendant, 
inconsistent with the plaintiff's right; or by his detention of 
them after they have been demanded by the plaintiff. 

Conversion w act of dtspositianJ}— -Any disposition of the 
goods of another, which is inconsistent witn the right of 
dominion the owner has in them, amounts to a conversion. 
K a person having the possession of another's goods, sells 
them with a view to appropriate the produce to his own 
use or the use of a third party; Featherstonehaugh v. John' 
son, 2 Moore, 181 ; or if a person sends anothei^s goods to 
an auctioneer to be sold for him, and they are sold accord- 
ingly, Loeschtnan v. Machin, 2 Stark.. 811, it is a conver- 
sion; but if he sell them for the ovmers use it is not, unless 
the owner can show that he had no authority to do so ; see 
JEnglish v. CkartreSt 2 ^ark.y 30; or if a constable sell goods 
under a warrant of distress upon a conviction, &c., it is not, 
for it is not a conversion to his own use; Cuckson v. WinteTf 
2 M.S^B^ 313. Cancelling a bond, or a bill of exchange, 
or discounting ~a bill of exchange with another, Alsager v. 
dose, 10 M. 4f FFl, 576, is a conversion; but merely receiv- 
ing the money due upon them, is not; Jones v. Forty 9 B. 
4 (7., 764. If a carrier lose goods intrusted to him to cairy, 
or a stable keeper a horse left with him for livery, it is not 
a conversion; for this is an omission, not an act of commis- 
sion, and therefore no conversion; the plaintiff in such cases 
must frame his plaint for the negligence; see post j Injuries 
to personal property arising from negligence^ ^c But if a 
carrier or warehouseman, &c., misdeliver a parcel, though 
by mistake, it is a conversion in law, as it is an act of com- 
mission; Devereux v. Barclay ^ 2 B, &i Ald,y 702; Youl v. 
Harbotthy Peahe^ 49; but in tliis case, as in the preceding, 
there is no actual claim to or detention of the goods by the 
defendant, and it naturally falls within the same class of 
cases arising from negligence ; see post. If a man do any 
thing which he is empowered by law to do, as to distrain 
cattle, or impound them, it is no conversion ; but if after 
distraining tnem, he work them, it is, and he is liable in 
this action, although he have returned the cattle. Where 
A having taken possession of land belonging to B, dug 
chalk from the soil and converted it into lime, and B re- 
covered in ejectment, and upon execution of the writ of 
possession turned A*s servants off the premises, refusing 
them at the same time to allow them to remove the lime 
remaining on the premises, it was held that these facts did 
not necessarily amount to a conversion; Thoroughgood v. 
Eobinsony 14tJL. J.y Q. B.y 87. So, if a man do that which 
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he is authorized by the plaintiff to do, as if a bill of ex- 
change be given to him to get discounted, and he accord- 
ingly get it discounted, but misapplies a portion of the pro- 
duce of it, this is no conversion of the bill. Palmer v. 
i/armatn, 2 M, ^ W,y 281 ; ArchbolcTs Nisi Prius^ vol. L, 
SiMicrft^, p.602. 

Conversion fy (2ef«nft'on.1^-Where there is no evidence of 
an actual conversion by disposition of the goods, proof of a 
demand of the goods maae upon the defendant, and his 
refusal to deliver them up, will be evidence of a conversion, 
80 as to support the action. And if the demand be made upon 
a wife, in the absence of her husband, and she refuse to give 
the goods upy this will be good evidence of a conversion to 
support an action against husband and wife; Catterall v. 
Kii^ony S Q. B,y 810. If a demand be made upon a pawn- 
broker of a pledge, and the money due be tendered to him, 
—if he refuse to redeliver it, the action lies against him, 
the demand and refusal being good evidence of a conversion; 
Ratcliffy, Davis, Cro, Jac., 244. So a demand upon a per- 
son having a lien upon the goods, and a refusal by liim, are 
evidence of a conversion, even although the amount of his 
lien be not tendered to him, if the lien be not assigned as 
the ground of his refusal. Cannes r. Spanton, 14 Z. t/l, 
€. P., 23. 

So, if the holder of goods refuse to deliver them up, 
until the owner pay or secure a debt which he owes him, it 
is a conversion ; Sharp v. Pratt, 8 (7. I* P., 34 ; Davies v, 
Vernon, 14 L. J,, Q, n,, 30; and the same in all other such 
cases of refusal, on the alleged ground of lien, where the 
party is not entitled in law to the lien he claims. 

But if the refusal arise mei'ely from a bond fide doubt as 
to the plaintiff being entitled to tlie goods, Vattghan v. 
Watt, G Jf. «J W., 492, or, whei-e the demand is not made by 
the plaintiff himself, whether the party making it is autho- 
rized to do so, SoUmans v. Dawes, 1 Esp,, 83; or fi-om the 
goods being attached in the hands of the holder, by process 
out of some court, Verral v. Robinson, 2 CM. S^ R,, 495 ; 
or because the party has demanded more goods than he 
was entitled to, Abingdon v. Lipscomb, 10 Z. J,, Q. B,, 
330; 1 Q, £,, 776; or because tlie party making the de- 
mand was but one of two who jointly deposited the goods 
with the defendant, May v. Harvey, 13 J^ast, 197; or be- 
cause the goods are not in his hands, but in the hands of 
some other whom he names, Carrol v. Hughes, 2 Ring,, 
N. C*, 448; or where goods were saved from a fire, and the 
fireman refused to give them up without an order from his 
insurance company, Alexander v. Southey, ^ B,^ Aid,, 247; 
or where a gim was demanded of the defendant, and he 
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aaid it had bant, and that he would rather pay ten 
times the valae than repair it, Rushworth v. TayUr, 12 
L. J.f Q. B.^eO; SQ,B.Kep.y 699; or where any feadble 
excuse is b<md fide made, showing that the party does not 
wish to appropriate the goods to his own use, or in exclu- 
sion of the leal owner. In these cases the refusal will be 
no evidence of a conversion. But a refusal to deliver them 
up, because another person has also demanded them, is evi- 
dence of a conversion; Atkimonv. Marshall^ 12X.«71, JEas^lVJ' 
So, setting up Ajtutertii^ or keeping goods in order to main- 
tain the title of a third party, is evidence of a conversion; 
Id.yper Parte f B. Where the defendant at first refused to 
give up the goods, but afterwards tendered them before 
action Drought, it was holden that the action could not be 
maintained; Hej^vxirdy.Seawardy 1 Moore j- 8c,^ 459. So, 
where the refusal was not by the defendant, but by her son, 
it was holden not to be sufficient, without proof that he 
acted under the defendimt's special direction. Pothonier v. 
Dawson^ HoUy 388. 

The demand may either be verbal, w in writing; if in 
writing, it may be left for the defendant at his place of 
residence; Logan v. Hculditchy 1 JE^., 22. If there be a 
verba], and also a written demand, at the same time, but 
neither referring to the other, evidence may be given of 
the verbal demand, without producing the one in writing. 
Smith V. Younffy 1 Camp., 439; ArchMd's Nui PriuSy vol. 
i., 2nd edit, y p. 603-4. 

Tf ho liable for the couversum,'] — The action must be 
brouf^ht against the party who has been guilty of the con- 
version, or by whose orders or directions it has been done; 
or it may be against a person for whose benefit it has been 
done, and who has subsequently recognized and adopted it, 
in the same manner as in trespass for taking goods; ante, 
p. 262, A purchaser of goods privately sold to him by a 
person not having the right to dispose of them, is fre- 
quently liable ; seeantey p. 258, as to the liability of persons 
in the case of stolen goods, and post, as to tlie pro- 
tection of persons dealing with agents intrusted with goods. 
A bond fide purchaser of goods by private sale from a per- 
son who has hired them, may be sued for the goods in an 
action of trover; Cooper v. Willomatty 14 L. J,y C, P., 219. 
If a man lodge jewels sealed up in a bag with a banker, 
and the banker break open the bag to pawn the jewels to 
another, the owner may bring the action either against the 
banker or the pawnee; Hartopy,Hoarey 1 Wils,y^\ 2 Str.y 
1167; BuLy N. P., 33. If A having a bill drawn in his 
&vour and accepted, indorse it to B for the purpose of rais- 
ing money for him by negotiating it^ and B give it to C, and 
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C place it in the hsnds of D, withottt consideration; A may 
maintain an action for it agunst D; Cogaerl^ v. Cuthherty 
2 New Bep,^ 170. Tiiere may be cases also where this ac- 
tion is maintainable against the very owner of the goods : 
as far instance, where a person entitled to the temporary 
possession of them delivers them back to the owner for an 
especial pnrpose, and the owner afterwards refuse to rede- 
liver them after the special purpose has been answered ; 
Roberts v. WyaU^ 2 Tatint.y 268; or where the owner pawns 
them, and the pawnee allows him to have them for a certain 
time, after which he refuses to redeliver them ; or the like; 
see Richards y,£^mons, 15 L, J,^ Q* ^.,^85. If goods be 
oonverted by a servant^ at the command or by the directions 
of his master, it was formerly holden that no action would 
lie aeainst the servant, but against the master only; Mires 
V. SoUhojfj 2 Mod,y 242; mit this may very much be 
doubted, particularly where the act of oonverson is an ap- 
parent wrong; ArtMold's Nisi Prius^ vol. i., 2nd edU.y p. 
600. Where a trader was on the eve of baidcruptcy, and 
ids place of business shut up, and a clerk of one of his 
creditors received certain goods from him for his master, 
and sold them for his master's use ; it was holden that the 
assignees of the trader, who had afterwards become bank- 
rupt, might maintain an action for these goods against the 
clerk ; Perkins v. Smithy 1 Wil8.y 328 ; and see Stephens v. 
Elwdly 4 M. S^' Sel^ 259. So, where title-deeds were in the 
hand of an attorney, as agent for his client, it was holden 
that this action would lie against him for them, by the 
party entitled to them; Davies v. Vernon, 14 Z. J., Q, B.y 
SO. A landlord who authorizes a distress, but directs that 
it shall be confined to goods on the tenant's premises, is 
not liable in an action of trover for goods distramed by the 
bailiffs (by mistake) not on the premises, unless he ratifies 
or adopts their acts; Lewis v. RecM^ 14 L, J,y Ex,y 295. And 
where the officer of the County Court seizes goods of a 
third party under an execution, the plaintiff is not liable. 
Bfyani v. Hattony CO. Chron,, 190. 

The action will lie, not only against individuals, but 
against corporations also; Yarboroitgh v. Bank of England^ 
16 Easty 6. 

Where the action is against several, the plaintiff cannot 
succeed against all, without proving that they all were 
guilty of a joint conversion. And therefore, where the 
plaintiff brought the action against two bankrupts and their 
two assignees, and proved that the bankrupts, before their 
bankruptcy, received and afterwards disposed of the goods 
by wajr of pledge, having no authority to do so; and that 
the assignees, after the JMnkruptcy, took possesion of the 
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goods, and refased to deliver ihem to the plaintiff on de- 
mand; and the jary found all the defendants guilty : the 
court held that tne evidence did not warrant such a finding. 
AfVoff V. Glennie, 1 M.biSd.^ 588. 

' Damages^] — In estimating the damages, the judge or the 
jury are not necessarily limited to the value of the goods at 
the time of the conversion, but may, in their discretion, 
find as damages the value at any subsequent time; Greening 
▼. Wiliinsony 1 6'. j- P^ 625. And if tlie plaintiff can prove 
any special damage, as the loss of work for want of tools in a 
trade, he may recover it; Bodley v. Reynolds^ 15 Z. «/*., Q, B.y 
219. And in an action against the sheriff, where he has 
sold the goods, the jury are not limited to the sum produced 
by the sheriff's mle, but may give as damages the real 
value; Whiiehoute v. AtHmon^ S C.Sf P., 344 ; but in ac- 
tions by assignees, if the sheriff's sale appear to liave been 
a fair one, the jury usually give as damages the amount pro- 
duced by it, because the plaintiffs, if they had the goods, 
must have also disposed of them by public sale ; and the 
jury, in such a case, may even deduct the expenses of the 
^le ; Clarke v. NiehoUon^ IC.M.^ jR., 724. In the action 
for a bill of exchange, \he proper measure of damages is 
the amount of the principal and interest due upon the bill 
at the time of the conversion ; Mereer v. Jcnes^ 3 Camp^ 
477* Although it appear that the defendant has merely de- 
posited it with another person as security for an advance 
upon it to about half the amount; AUager v. Close^ 10 M. Sf 
Jv.y 576. So in an action for an unstamped guarantee of 
the defendant of which he had obtained possession, it was 
holden that the proper measure of damages was the sum 
the plaintiff might nave recovered in an action upon it 
M'Zeod V. M'Gkie, 2 M. Sf G., 326/ Archbol^t Niri Prim, 
vol. L, 2nd edit., p. 612. 

EVIDBNCE VOB THE DEFENDANT. 

Zf«n.^~That the defendant has a lien on the goods, or a 
right to detain them, is the most usual defence to this 
action. 

There are two species of liens, namely, particular liens 
and general liens. Partictdar liens are, where persons 
claim a right to retain goods, in respect of labour or money 
expended on such goods, and these liens are favoured in 
law. General liens are claimed in respect of a general 
balance of account; and these are founded on express agree- 
ment, or are raised by implication of law, from the usage of 
trade, or from the course of dealing between the parties^ 
whence it may be inferred that the contract in question was 



Evidence/or the Defendant, 265 

made with reference to their usual course of dealing. Sel^ 
tern'f iVut Pnus, 

Particular lienJ} —Where goods are expressly pledged as 
security for a debt or other purpose, the party with whom 
they are deposited is entitled to retain them until the pav- 
mentor diBcharge of the debt or tiie determination oi tne 
contract. 

A pawnbroker is empowered by statute to sell goods 
pledged, if not redeemed at the expiration of a year, or at 
most of fifteen months; but if he does not exercise the right* 
and still retains the goods, he is bound, even after that 
period, on being tendered the amount of principal and inte- 
K8t, to redeliver tiie goods to the owner ; WaUer v. Smith, 
6B,S^Ald^ 439; whether he be the person who originaUy 
pledged them, or some other person to whom the pawner 
sold or assigned them. JFVaniAn v. Neate, 17 L, «/., &,, 
69. 

In general, where a person bestows his labour on a parti- 
cular article delivered to him in the course of his business, 
he has a lien upon such article for the amount of his charge. 
Millers have a lien on the produce of com which they have 
ground, for the price of grinding; a tailor on the cloth de- 
livered to and made up by him ; Blake v. Nicholson, 3 M, 
f Sel,, 169. A trainer has a lien on a race-horse for train- 
mg him ; Bevan v. Waters, 1 3f . ^ M,, 236; and see Scarfe 
V. Morgan, A Af, Sf W,, 270. But the case of agistment 
does not fall within this principle, as the agister does not 
confer any additional value on tlie article by the exertion 
of skill, but simply t^kes in an animal to feed it. Hence 
an agister of milch cows has no lien; Jackson v. Cvmmins, 
6 M,S;^ W.^ 350; and a livery-stable keeper has no lien upon 
the horses in his stable for their keep, without an express 
agreement; Judson ▼. Etheridge, 1 C7. if If., 743; though it 
is otherwise with an innkeeper. Johnson v. Hill, 3 Suarh, 
172. 

The general right of detaining a thing until the money 
due for the work done upon it be paid, may be waived by a 
special agreement as to the time or mode of payment, but not 
merely by an agreement for the payment of a fixed sum, 
although a contrary doctrine is laid down in several cases. 
The principle appears to be this — ^that a special agreement 
does not of itself destroy the right to detain; but if it con- 
tain some term inconsistent with that righl^ it will. Sel- 
uyn's Nisi Prius, lOth edit., p. 1375. 

Where a party is obliged to receive goods, he is also en- 
titled to retain them for his indemnity. Thus common 
carriers^ who are obliged to cany goods, and innkeepers to 

N 
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receive guests, have a particular lien on the goods intrusted 
to their care. But an innkeeper cannot detain the person, 
or take off the clothes of his guest, in order to secure pay- 
ment of his hilL JSmbolf v. Alford, 3M.S^ W., 248. 

The vendor of goods, not sold upon credit, has a lien for 
the price. And where the purchasier of goods, upon which 
the seller has a lien, ohtains possession of them hy fraud, 
the seller has still a right to the possession, and may main- 
tain an action for them. Hawse v. Orowey R, ^ M,y 414 

If hy the agreement the purchaser of goods is entitled to 
have the goods immediately, and the payment in respect of 
them is to take place at a future time, that is inconsistent with 
the right to retain till payment, and the seller will have no 
lien for the price ; Crawshay v. Homfratfy A. B. ^ -4., 62. 
Where wharfage due upon goods is hy the course of trade 
payahle at Chnstmas, whether the goods are in the mean- 
time removed or not, there arises no lien on the goods for 
the wharfage. Ih, 

There cannot he any lien unless the party claiming it 
has possession of the goods ; Selwyn^s Nisi Prius, 10th ^it^ 
p. 1372. And where a party ohtains the possession of goods 
hy misrepresentation, he cannot claim a lien upon them, 
though, had they comer rightfully to his hands, he might 
have heen entitled to retain them. Madden v. Kempster^ 1 
Camp,, 12 y Lempriere v. Pasley, 2 T. /2., 485. 

In order to estahlish a lien, it must appear that the 
work, &c., in respect of which it is claimed, was done at 
the request of the owner of the goods detained ; and there- 
fore, where a servant took his master's chaise, which had 
heen hroken hy his negligence, to a coach-maker to be 
repaired without his master's knowledge, it was ruled that 
the coach-maker had no right to retam the chaise against 
the master for the repairs. Hiscax v. Greenwood^ 4 Esp,, 
174 ; see Boseoe, 6th edit,, p. 518-19. 

Gfeneral lien.'Jr— To estahlish a general lien hy evidence of 
general usage, the instances ought to he ancient, numerous, 
and important; Rushford v. Iladfield, 6 EaM, 526. Dyers, 
factors, and wharfingers, have liens for their general halance; 
hut not a fuller, or a puhlic warehouse-keeper in London. 
A calico printer has a lien upon the linen in his possession, 
for the general balance of his account for work done in the 
course of that business. So a printer employed to print 
certain numbers, but not all consecutive numbers, of an en- 
tire work, has a lien upon the copies not delivered, for his 
ffeneral halance due for printing uie whole of the numbers. 
Seluwn's Nisi Prius, 10th edit., p. 1374. 

Where a number of tradesmen come to an agreement not 
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to receive the soods of any person who will not consent 
that the goods snail he retained for a general halance, and a 
party having notice of such agreement sends his goods, he 
will he hound hy it; Kirkman v. ShatocrosSy 6 T, R.^ 14. 
So, if a carrier gives notice that all goods shall he considered 
subject to a lien, not only for the freight of the particular 
goods, but also for any general balance due to him from the 
respective owners, pernaps as between tlie real owner of 
the goods and the carrier, that may be a binding bargain; 
per Bayley, J., Wright v. Snell, 6B. ^ Aid,, 353. But in 
such case he has not, as against the real owner, any lien for 
the balance due to him fi^m the party to whom the goods 
are addressed, the mere factor of the owner; Ibid, A usage 
for carriers to retain goods as a lien for a general balance of 
accounts hetween them and the consignees, cannot affect the 
right of the consignor to stop the goods in transitu ; Oppen- 
heim V. Russelly ^ B, S[ P., 42. So also a carrier who hy 
the usage of a particuli^ trade, is to he paid for the carriage 
of goods by the assignor, has no right to retain them against 
the consignee for a general balance due to him for the car- 
riage of other goods of the same sort sent by the consignor; 
Butler y. Woolcotty 2 New Rep. 64; Roecoe, Gthedit,, p. 517. 
A banker has a lien for his general balance upon the secu- 
rities of his customers in his hands; Davis v. Bowsher, 5 
T, R.y 488. Attornies have a lien for their general balance 
on papers of their clients which come to their hands in the . 
course of their business; Stevenson v. Blakelock, 1 M.Sf Sel,, 
535. But a certificated conveyancer is not entitled to a lien 
upon deeds in respect of which he has done business. Stead- 
tnan v. ITochley, 15 Z. J., Ex„ 332. 

The stat. 5 & 6 Vict., c. 39, sec. 1, enacts that " any agent 
who shall thereafter he entrusted with the possession of 
goods, or of the documents of title to goods, shall be deemed 
and taken to he the owner of such goods and documents, 
so far as to give validity to any contract or agreement hy 
way of pledge, lien, or security, bond fide made to any per- 
son with such agent so intrusted as aforesaid, as well for 
any original loan, advance, or payment made upon the se- 
curity of such goods or documents, as also for any further 
or continuing advance in respect thereof, and such contract 
or agreement shall be binding upon and good against the 
owner of such goods, and all other persons interested therein, 
notwithstanding the person claiming such pledge or lien 
may have had notice that the person witli whom such 
contract or agreement was made, is only an agent'* 

An agent wno obtains money from another for the pur- 
pose of paying a bill of exchiangey upon which they are 

m2 
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boih liable, and deposits the goods of his principal as a se- 
curity for the amoanty is not within the Act. Learoyd v. 
BMnsoH^ 13 L. Jl, Ex,y 213. 

Evidence in repl^f to defence of lien.~\ — ^The plaintiff in 
answer to the defence of lien, may shew that he tendered 
the amount dae to the defendant {iee as to Tender in gene- 
ralj amUy p. 66), or that the defendant has waived the 
lien. 

It is no answer to a special lien that the plaintiff has a 
set-off to a larger amount against the defendant, unless 
there is an agreement to deduct one debt from the other. 
Pinnoek y. Harrieon^ ^ M. ^ FT., 632. 

How lien waited,'\ — ^A party entitled to a lien may wure 
it, by not insisting upon it when the goods are demanded 
from him; as when, instead of relying on a lien, he chdins 
them as his own; Boardman ▼. ^7/, 1 Camp.^ 410 (n) ; or 
claims to hold them as a lien for a debt due from a third 
party; Dicks v. Richards^ 4 ifaf. 4r G-.^ 574 ; Cannee y. Span' 
touy 14 L. J^ C. P., 23; or where the defendant, having a 
lien for freight, refused to deliver the goods on the ground 
that he had signed a bill of lading for delivery to a third 
person; I%omp8on v. TVot/, Q B.S^C, 36; or where the 
defendant, having a particular lien, claims to hold for an 
old balance; in which case an actual tender of the -money 
covered by the particular lien is not necessary; Jones v. 
TarUUm^ 9 Jf. |- fT., 675; see Scarfs v. Margany 4 M. S^ 
W,f 270. So he may waive it by parting with the posses- 
sion; as where the goods are taken m execution at his own 
suit; Jacd>s v. Latour^ 5 Bing.y 130. Where a coachmaker 
repairs a carriage, and allows the owner to take it away, he 
cannot retain it for the past repairs when again brought to 
him; Hark^ v. Hitehcoeky 1 Stark^ 406 ; and see Jones v. 
Pearls^ 1 Stra^ 557' And where the party entitled to s 
lien wrongfully parts with the goods, the owner may re- 
cover them from the holder without tendering what is dae 
on the lien; for a party is only obliged to make a tender 
where it is necessary to give him the right to the possession 
of the goods; SaxU v. Newingtony 1 M. ^ Bo5,, 252; Jones 
V. CliJ^ las^ M,y 540; 3 fyrtoh., 576, S. C. Where a 
bailee of goods, who had a lien, delivered them to a carrier 
on account of the bailor, and afterwards stopped the goods 
in transitUj and got possession of them again, it was held 
that the lien did not revive; Sweet v. Pym^ 1 East^ 4. But 
where horses, on which a livery-stable keeper had by agree- 
ment a lien, were fraudulently taken out of his possession 
by the owner, it was ruled that the stable-keeper having 
without force retaken the horses, his lien revived; WaUaee 
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▼. WwiigaUy R. Sc M., 19a Where the owner of a ship, 
havmg a lien on tne goods until the delivery of eood and 
approved hills for the freight, took a bill of exuiange in 
payment, and afterwards negotiated it, it was held that 
such negotiation amounted to an approval of the hill by 
him, and that his lien on the foods was waived; JSbmeaeUe 
V. Farran^ SB.j^A^ 497; /Seveneon v. Blakdocky 1 Jf. ^ 
S^ 585. Where the seller of goods recovered a verdict for 
foods baigained and sold, it was ruled by Lord Ellen, 
porough, that he had not thereby waived his lien, though 
it might have been otherwise had ne recovered a verdict for 
goods sold and delivered; UmUditch v. Deeamgee^ 2 StarJk,^ 
837. A lien is not destroyed, though the demand in respect 
of which it arises is barred by the Statute of Limitations. 
I^)ears v. Hdrtfy, 3 Esp.^ 81; Moecoey 6th edit.^ p. 520. 

Stoppage in tran8itu,]-yla this action it frequently hap- 
pens that the defence arises out of the right of a vendor of 
goods to stop them in transitu upon the insolvency of the 
vendee. 

In general every unpfud vendor of goods has a right, 
on the insolvency of the vendor, to stop the goods if still 
on their way to tne vendee. Boseoey Qith edit^ p. 521. 

Stattfte 0/ LimitatioM,'] — ^The action must be commenced 
within six years next after the cause of action. 21 J. /., 
c. 16, e. 3. 

The time of limitation does not begin to run until after 
the conversion. 

Where the possession was originally legal, the statute 
runs from the demand and refusal. Topham v. Braddicky 
1 Taunt^ 577. See in aeneraly ante, i>. 77. 

Judgment recovered,] — The obtaining of judgment and 
satisiaction for its full value, in an action for the conversion 
of a chattel, vests in the defendant in that action the title 
to the chattel retrospectively, and is a bar to any action iu 
respect of a subsequent disposition of it by him. Cooper y, 
Shej^erdy 15 L. J., C P., 237. 



Actions fob Injuring Pebsonal Propbrtt. 



Wilful or intentional Injuries. 

The action of trespass lies, not merely for taking personal 
chattels out of the possession of the owner, but also for any 
forcible injury which may be done to them whilst they are 
in his possession, or in the possession of any person for him. 
Chasing the catUe of another person, is also a trespass for 
which an action will Ue, unless the defendant be justified 
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in doine so, for the purpose of removing them from his 
close where they were trespassing, or the like. And if he 
chase them, hy setting his dog at them, this is the same as 
if he chased them himself ; King v. Rose, Freem,, 347; 
hut if the dog chase them in the ahsence of the master, the 
master is not answerahle under this head as for a wilful or 
intentional injury; hut if he knew the propensity of the 
animal, the plaint must he framed for the negligence in 
allowing the dog to be loose. See post, Injuries arising 
from negligence. 

Trespass will lie for taking or killing a man's dog ; for 
as a dog is a tame animal, there may be a property in him, 
as well as in any other tame animal. Even if a dog be 
found pursuing a hare, &c., upon the land of another, no 
person is justified in shooting nim; Vere v. Lord Cawdor, 
11 Easit, 568. But for taking op killing a beast or bird 
which v&feroB naturag, no action of trespass will lie, unless it 
were reclaimed. And therefore, if A make coney- burrows 
in his ground, and the coneys bred there go into the adjoin- 
ing land of B, and he kill them, A cannot maintain tres- 
pass against B for having done so. Boulston's Case, 5 Co^ 
104; Cro. Car,, 664. 

If a man drive a carriage against the carriage of another, 
and thereby do damage to the carriage, horses, or person of 
the oth6r, the latter may maintain an action of trespass 
against him. So if the owner or captain of a ship at sea 
run it against another, so as to sink or injure it,, the owner 
of the latter vessel may maintain treapass against him. 
These cases, however, seldom arise from any wilful design 
or intention to injure, but from carelessness or want of 
skill, and therefore will be better considered under the 
head of Injuries arising from negligence, j[c., post., p. 271. 
In the superior courts, however, the action of trespass tnay 
be brought in such cases, whether the injury is intentional 
or not, provided it is brought against the party who actually 
caused the injury. 

It is to be observed, that if the injury appear to have 
been the immediate effect of any wilful act of tlie servant, 
no action whatever can be maintained against the master; 
Savignac v. Roome, 6 T* R,, 126; even although he were 
present, provided it were done without his privity, ahd not 
by his orders. Bowcher v. Noidstrom, 1 Taunt, ^ 668; 
ArchboWs Nisi Prius, vol. i., 2nd edit,, p. 489-90. 

Where the plaintiff complains of intentional injuries 
committed to his property while in the hands of the defen- 
dant, he may in general frame his plaint for * trespass,' but 
the nature of the injury, and the plaintiff's interest in the 
property, may be of such a nature as not to entitle him to 
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bring an action of trespass; in which case the term oufi4it 
not to be employed. See Hurrell v. Ellis, 15 Z. •/., C. P., 
18. 

The plaintiff must prove his possession of or interest in 
the property iniured; and that the injury or trespass was 
committed by the defendant, or by his orders, or at his in- 
stigation. 

As to the evidence on these points, see ante, p. 260, the 
evidence in actions,/^ taking property. 



AcnoNs FOR Injuries to Personal Property arising 

FROM NeOLIQENCE, CARELESSNESS, AND WaNT OF SkILL. 



§ I . Negligent Driving. 
§ d. Dangerous Animals, 
§ 3. By Bailees in general, 
§ 4. By Carriers, 
§ 6, By Innkeepers. 



The cases in which an action may be maintained for 
injuries to personal property arising from negligence, care- 
lessness, or want of skill, are very numerous. The most 
frequent injuries of this kind for wnich actions are brought, 
arise out of alleged want of skill or carelessness in the per- 
formance of some duty, as want of skill or carelessness m a 
driver of a carriage; or negligence by bailees and persons 
intrusted with property, as carriers, innkeepers, &c. 

EviDBNCB IN Actions for Negligent Driving, &c. 

If from carelessness, negligence, or want of skill in the 
driver, a carriage be driven against another and injure it, 
or do injuiy to any other projperty, or the person of another, 
an action will lie either against the driver, or against the 
owner, whether the owner himself were driving at the time; 
Rogers v. ImbletoHy 2 New Hep,, 117; Moreton v. Harden, 4 
B. J C, 223; Williams Y.Holland, 10 Bing.,l\2\ or the 
master were present, but the servant driving, Chandler v. 
Broughton, 1 6V. ^ M,, 29; or the owner were absent 
altogether. And the same where the carriage is merely 
borrowed for the occasion; the borrower is answerable as 
owner, for the time. WheaJtUy v. Patrick, 2 M. S^ W,, 
650; Archbold's Nisi Prius, vol. 1. 2nd edit., p. 576. 



272 Injuries to Property--^ 

The plaintiff must prove the injury, and his property or 
interest in the thinj^ injured; and that the inju^ was done 
by the carelessness, negligence, or want of skill of the 
driver; and (if the action is not brought against the driver) 
the liability of the defendant; and lastly, the amount of 
damage. 

TMplaintifs tnterest] — The action may in all cases be 
brought by the party injured; or if the property be injured 
whilst in the possession of a bailee, tlie action may be 
brought either oy the bailor or bailee. Thus, if the car- 
riage, &c., were at the time of the accident in the posses- 
sion of the owner's servant, or of any person to whom he 
may have lent it gratuitou^y or for hire, the owner, or the 
person to whom it was lent, may maintain the action. 

If the carriage injured be the carriage of the plaintiff, it 
is wholly immateritu who was in it at the time. Howard 
V. Peete, 2 ChU., 315. 

That ths if^ry tiHU done by the careUssnesSy S[e.y of the 
driver. '\^Vt the plaintiff, by the conduct of himself or 
servant at the time, conduced to the injury, or if by the 
exercise of ordinary care he might have avoided the conse- 
quence of the defendant's negligence, he cannot maintain 
tne action. But mere negligence in other respects will not 
affect his right to recover; and therefore, where the defen- 
dant negligently drove against and killed the plaintiff's 
ass, which was m the highway, fettered in the fore feet, the 

SlsAutiff himself not being present, it was holden that the 
efendant was liable in damages, though the ass was wrong- 
fully there, and prevented by the plaintiff's own act from 
escauing the damage. Daeies v. Mann^ 10 M, <Sf TFl, 546. 
The rule with regard to keeping the road seems to be, 
that if a carriage coming in any direction, leaves sufficient 
room for an^r other carriage, horse, or passenger, on its side 
of the way, it is sufficient; Wordsworth v. WiUanj 5 Em^ 
273; and in Wayde v. Lady Oarr^ 2 W. Sc 22., 256, the 
Court said that, whatever mi^ht be law of tne road, it was 
not to be considered as inflexible, since in crowded streets, 
situations and circumstances might frequently arise where 
a deviation from what is (fisilled me law of road would not 
only be justifiable but absolutelj^ necessary. 

Where the defendant was driving on the wrong side of 
the road, which was of considerable breadth, and the 
plaintiff's servant, who was on horseback, without any 
reason crossed over to the side on which the defendant was 
driving, and on endeavouring to pass, his horse was killed. 
Lord Kenyon held that it was putting himself voluntarily 
into danger, and that the injury was of his own seeking; 
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but the jury fonnd a verdict for the plaintiff, which the 
Court of King's Bench refused to disturb. Cruden y. 
FeiUhamy 2 £sp.j 685. And although a person is not 
bound to confine himself to the ordinary side of the road, 
yet if he does not, he is bound to use a greater degree of 
care to avoid accidents than if he kept the proper side. 
PluekweU v. Wilson, 5 C. Sf P., 875; Eoeeoey 6th edit,, 
p. 854. 

Defendants liabilitsf.'] ^The party whose want of skill 
or carelessness in driving causea the accident, is of course 
liable for it; Stephens v. Elwally 4 Jf . <^ «%?., 259; but it 
▼ery often happens that he is a mere servant, who is unable 
to make compensation for the injury, and the' plaintiff 
naturally calls upon his master or employer, who is in law 
and justice answerable for employing a person whose want 
of skill or improper conduct endangers the property of 
others. In such cases the plaintiff has to prove such a 
connexion between the driver and the defendant as will 
render the latter liable. 

In all cases where an injury is done by a servant driving, 
an action will lie against uie master, morU^ v. Cktisford, 2 
ff. Bl,y 442 ; whether the servant were hired by the job or 
by time, Martin v. Ten^^erky, 4 Q. B.y 2d8; unless the in- 
jury appear to have been the immediate effect of any wilful 
act of the servant acting upon his own impulse, in which 
case no action will lie against the master. /Savignac v. 
Roome^ 6 T. B., 125. 

It has been already stated that it is immaterial whether 
the master were present but the servant driving, or the 
owner were absent altogether, and that where the carriage 
is merely borrowed for the occasion, the borrower is an- 
swerable as the owner for the time. Supra. 

But if the owner of a carriage hire job horses, and the 
coachman is also provided by the job-master, if an accident 
happen through tne negligence of the coachman, the owner 
of tne carriage is not liable for it, but the action should be 
brought against the job-master. Quarman v. Burnett, 6 
M, (^ fT., 499; Archbold's Nisi PriuSy vol. i., 2nd edit., 
p. 577. 

Where the master or owner is liable, the action may be 
broufi^ht against him alone, or against him and the servant 
jointly. 

Where there were several proprietors of a coach, one of 
whom was driving at the time of the accident, and the 
action ,was brought against all, it was held that the action 
was rightly brought; the plaintiff could maintain trespass 
against the owner alone who was driving; but he could 

n8 
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maintain an action on the case against all the owners of the 
coach, jointly. Morton v. Har<iemy 4 B.S^ C, 223. 

DanMffe.'] — The plaintiff should call some person compe- 
tent to give an opinion as to the amount of damage, or 
if the carriage, &c., has been repaired, the amount paid or 
charged for it by the coachmaker, who may be called to 
prove the repairs, or the plaintiff may produce the bill or 
receipt. 

Actions for Injuries to Property bt Dangerous 

Animals. 

If a man keep a vicious animal, and knowing the animal 
to be so, he do not take sufficient measures to prevent its 
doing mischief, he will be answerable for any injury it may 
commit to the property or person of another. The neces- 
sary evidence in actions for such injuries to the person is 
stated, cmte, p. 249, and the evidence for injuries to pro- 
pertyy as cattle, sheep, &c., arising from the same cause, 
will, except as to the nature of the injury, be precisely the 
same. 



Neougbnce by Bailees in general*. 

A person with whom goods are deposited, to be kept by 
him without reward, is only liable for gross neglect, unless 
he spontaneously and officiously propose to keep the goods, 
and then he is only bound to take the same care of the 
goods as he would of his own, and therefore, if, notwith- 
standing such care, they are stolen by his servants, he is 
not liable. 

So a person who undertakes without recompence to carry 
or do some act about the thing delivered to him, is only 
liable for gross negligence. A stage coachman is not liable 
for the loss of a parcel he was to carry without reward, 
unless he be guilty of great or extraordinary carelessness in 
regard to the goods. Where a party gratuitously under- 
takes the performance of a certain work for another, no 
action lies for omitting to do it, the engagement being void; 
but if the party undertaking enter upon or commence the 
work, he is at least liable if he injure the jpromisee by his 
gross neglect or wrongful act; and if his situation or pro- 

* In genera] an action of contract may be maintained against a car- 
rier, innkeeper, or other bailee, for negligence, as being a breach of his 
implied contract, and therefore the plaint maj be so framed; bat the sub- 
ject natorallj falls under the rights and remedies considered in this part 
of the work. 
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fession be such as to imply skill, an omission of that skill 
is imputable to him as gross negligence. 

When goods are lent or bailed without pay, to be used 
for a certain time by the bailee, and the lender does not 
participate in any benefit derived by the bailee from the 
use of the goods bailed, the latter must take the utmost 
care of them, and is liable for slight neglect, and he must 
not on any account deviate from tne conditions of the loan; 
therefore the loan of a horse to the defendant to ride, was 
held not to warrant him in allowing his servants to do so; 
but if there be a reciprocal advantc^, the bailee is liable 
only for ordinary neglect; and is responsible only for gross 
carelessness, if the goods be lent for the sole benefit of the 
lender. 

Where goods are delivered by a debtor to his creditor in 
pledge, or as a security^ for a debt, the creditor or pawnee 
IS answerable for ordinary neglect; therefore he is bable if 
the things are stolen; unless he can shew that he used due 
cpe to protect it &om such depredations; but he is not 
liable if forcibly robbed. And it seems a pawnbroker is 
not responsible if the goods pawned be destroyed by fire 
without his negligence or demult. If the creditor tender 
the debt to the pawnee, and he refuses to deliver up the 
pledge, it seems he is liable, though it be subsequently lost, 
or even forcibly taken from him. A pawnee has it seems 
a right to sell the pawn after the pawner has made defiiult 
in payment of the debt for which tne pawn is given, though 
the mere giving a lien does not convey any right to sell. 
But he cannot use the goods pawned with him ; although 
the law would probably imply the consent of the pawner to 
the pawnee to use the article pledged, where it could not be 
the worse for usage ; Jonea on Bailments^ 80. The statute 
<^9 & 40 Geo. III., c. 99, regulates the business, rights, 
duties, and liabilities of pawnbrokers. 

No more than ordinary care is required of a bailee, with 
^hom, for pecuniary or other reward, goods are bailed, that 
^ork, &c., may ie performed thereon or with respect 
thereto. But a workman for hire is bound to exert himself 
in order to protect the thing bailed from any unexpected 
danger to which it may be exposed. And a chronometer 
maker entrusted with a chronometer to repair, who sufiered 
his servant to sleep in the room where it was left, who stole 
^t, but depositing his own watches in a more secure place, 
^as held liable for the value. C^rke v. EamshaWy Gaw, 
30. 

The common law duty of a bailee, with whom cattle are 
left to be fed and taken care of for reward, is merely to take 
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ordinary care of them. If he leare the gates of hia fields 
open, and the cattle stray out and are stolen, he must make 
good the loss. Broadtoater v. BoU^ HoUy 541. 

A domestic servant is, generally speaking, liahle only in 
cases of gross neglect. Jon^ on JBailmenta; ChUty on 
Contracts, 

Neolioencb bt Carriebs. 

In an action agidnst a common carrier for the loss of 
ffoods, the plaintiff must prove the delivery of the goods to 
be carried, and their non-arrival at their destination. 

It is to be remarked that the consignee, or person to 
whom the goods were forwarded, is in general the person 
who is to bring the action; for the delivery to the carrier 
impliedly vests the property in the goods in the purchaser; 
if, nowever, by the terms of agreement between the con- 
signor and consignee, the latter was not to acquire a pro- 
perty in the goods, and they were not to be at his risk until 
they actually were delivered to and accepted by him, in 
sucn case the consignor may bring the action. 

A common carrier is one who for hire undertakes the 
carriage of ffoods for any person, either by land or water; 
and he is Uaole at common law for the loss of or injury to 
the goods, unless occasioned by an act of God or of the 
king s enemies. He is therefore liable although the goods 
are stolen, or were wrongfully seized by third persons; but 
he is not liable in the case oi accidental fire. Uis duty to 
carry safely is independent of any express contract, and no 
such contiuct need be proved in an action for negligence 
founded on the custom. Railway companies are within 
the rule; Palmer v. Chrand Junction Railway Company, 4 
M. ^ }V,y 749. But a cab driver is not a carrier at common 
law bound to cany 'safely and securely at all events,' but is 
liable if he do not take proper care of luggage entrusted 
to his care. See Rosa v. Hilly 15 L, «/*., (7. A, 182. 

The statute 11 Geo. IV. and 1 AVm. IV., c. 68, enacts 
that *' no mail contractor, stage-coach proprietor, or other 
common carrier by land for hire, shall he liable for the loss 
of or injury to any article or articles or property of the 
descriptions following, that is to say, gold or silver coin of 
this realm, or of any foreign state, or any gold or silver in a 
manufactured or unmanufactured state, or any precious 
stones, jewellery, watches, clocks, or time-pieces of any 
description, trinkets, bills, notes of the Governor and Com- 
pany of the Banks of England, Scotland, and Ireland, or of 
any other bank in Great Britain or Ireland, orders, notes, 
or securities for payment of money, Eng^sh or foreign 
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Btampe, mapa^ writings) title-deeds, paintingSi engravingSy 
I>icture8, gold or ulver plate or plated articlesy glass, china, 
silks in a manu&ctured or unmanufactured state, and 
whether wrought up or not wrought up with other articles, 
furs or lace, or anv of them, contained in any parcel or 
package which shall have been delivered either to be car* 
ried for hire or to accompany the person 'of any passenger 
in any mail or stage coach or otner public conveyance, 
when the value of such article or articles or property con- 
tained in such parcel or package shall exceea the sum of 
ten pounds, unless at the time of tlie delivery thereof at the 
office, warehouse, or receiving house of such mail contractor, 
coach proprietor, or other common carrier, or to his, her, or 
their book-keeper, coachman, or other servant, for the pur- 
pose of being carried, or of accompanying the person of 
any passenger as aforesaid, the value and nature of such 
artide or articles or prop^y shall have been declared by 
the person .sending or aelivering the same, and such in- 
creased charge as is hereinafter mentioned, or an engage- 
ment to pay the same be accepted by the same receiving 
such parcel or package." 

The second section enacts ''that when any parcel or 
packaffe containing any of the articles above specined shall 
De so delivered, and its value and contents declared as afore- 
said, and such value shall exceed the sum of ten pounds, 
it shall be lawful for such mail contractors, staffe coach pro- 
prietors, and other common carriers, to demand and receive 
an increased rate of charge, to be notified by some notice 
affixed in legible characters in some public and conspicuous 
part of the office, warehouse, or other receiving house, 
where such parcels or packages are received by them for the 
purpose of conveyance, stating the increased rates of charge 
required to be paid over and above the ordinary rate of 
carriage as a compensation for the greater risk and care to 
be taken for the safe conveyance of such valuable articles, 
and all persons sending or delivering parcels or packages 
containing such valuable articles at such office shall be 
bound by such notice, without fuilher proof of the same 
having come to then* knowledge." 

Bv the third section it is enacted, <* that when tlie value 
shall have been so declared, and the increased rate of charge 
paid, or an enga^ment to pa^r the same shall have been 
accepted, as herembefore mentioned, the person receiving 
such increased rate of charge, or accepting such agreement 
shall, if thereto required, sign a receipt tor the package or 
parcel acknowledffinff the same to have been insured, which 
receipt shall not be liable to any stamp duty; and if such 
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receipt shall not be given when required, or sach notice 
as aforesaid shall not nave been affixed, the mail contractor, 
sta^e coach proprietor, or other common carrier as aforesaid, 
shall not have or be entitled to any benefit or'advantaf^ 
under this Act., but shall be liable and responsible as at the 
common law, and be liable to refund the increased rate of 
charge." 

The fourth section provides 'Hhat no public notice or 
declaration heretofore made, or hereafter to be made, shall 
be deemed or construed to limit or in anywise affect the 
liability at common law of any such mail contractors, stage 
coach proprietors, or other public common carriers as afore- 
said, for or in respect of any articles or goods to be carried 
and conveyed by them;" but that they shall '*be liable as 
at the common law to answer for the loss of or injury to 
any articles and goods in respect whereof they may not be 
entitled to the benefit of this Act, any public notice or de- 
claration by them made and given contrary thereto or in 
anywise limiting such liability notwithstanding." 

Section five enacts, ^* that for the purposes of this Act 
every office, warehouse, or receiving house, which shall be 
used or appointed by any mail contractor, or stage coach 
proprietor, or other such common carrier as aforesaid, for 
the receiving of parcels to be conveyed as aforesaid, shall 
be deemed and taken to be the receiving house, warehouse, 
or office of such mail contractor, stage coach proprietor, or 
other common carrier." 

The sixth section provides **iha,t nothing in this Act 
contained shall extend, or be construed to annul, or in any- 
wise afiect any special contract between such mail contractor, 
stage coach proprietor, or common carrier, and any other 
parties, for the conveyance of goods and merchandizes." 

By the seventh section it is enacted, ** that where anv 
parcel or package shall have been delivered at any such 
office, and the value and contents declared as aforesaid, and 
the increased rate of charges been paid, and such parcels or 
packages shall have been lost or damaged, the party entitled 
to recover damages in respect of such loss or damage shall 
also be entitled to recover back such increased charges so 
paid as aforesaid in addition to the value of such parcel or 
package." 

The eighth section provides, " that nothing in this Act 
shall be deemed to protect any mail contractor^ stage coach 
proprietor, or other common carrier for hire, from lia- 
bility to answer for loss or injury to any goods or articles 
whatsoever, arising from the felonious acts of any coach* 
man, guard, book-keeper, porter, or other servant in his or 
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their employ, nor to protect any such coachman, svard, 
book-keeper, or other servant, from liability for any loss or 
injury occasioned by his own personal neglect or mis- 
conduct." 

By the ninth section it is enacted, *Hhat such mail con- 
tnictors, stage coach proprietors, or other common carriers 
for hire, shall not be concluded as to the value of any such 
parcel or package by the value so declared as aforesaid, but 
that he or they shall in all cases be entitled to require from 
the party suing in respect of any loss or injury, proof of 
the actual value of the contents by the ordinary legal evi- 
dence, and that the nudl contractors, stage coach proprietors, 
or other common carriers as aforesaid, shall be liable to 
such damages only as shall be so proved as aforesaid, not 
exceeding the declared value together with the increased 
charges as hefore mentioned." 

In order to render the carrier liable even at common law, 
it must appear that the goods were duly delivered to him, 
or to some one intrusted oy him to receive them. If, how- 
ever, the carrier receive goods, he cannot set up as a defence, 
if the goods be subsequently lost, that they were not pro- 
perly secured when ddivered to him, the loss not arising 
irom that cause. ShutH v. Crawly, 2 Stark. 22., 823. 

If any fraud or deceit be practised on the carrier; as if 
the real value of goods be deceitfully misrepresented to or 
fraudulently concealed from him, whereby he is induced to 
regard them as of trifling value, he is not liable, even at 
common law, in case they be lost or stolen from him. But 
it appears that ly common law («. e. cases not within the 
forcing statute) there Ib no necessity to state the value of 
& parcel. If not asked, and there be no fraud; particularly 
if the non-communication did not occasion the loss, and it 
happened from the carrier wrongfully chusing another 
conveyance than that agreed upon. 

In cases within the above statute, the plaintifF must in 
general prove express notice to the carrier of the value and 
nature of the article; but it seems doubtful whether in 
cases of gross fugli^ence the carrier is not liable, although 
the goods are vidthin the statute, and the plaintifF has not 
complied with its provisions. 8ee Beys v. Pinky 8 C.^ P., 
361. 

An inn where a book is kept for booking parcels by 
coaches stopping there,, is a receiving house within the 
5th section of the above Act, although the innkeeper sends 
the parcel by which coach he pleases, i^yms v. Cnapliny 6 
-4. Si E.y 634. 

Where the damage complained of happens distinctly from 
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the owner's neglect, and not from the neglect of the carrier, 
in the ordinary course of his duty, he is not liable. And 
where the plaintiff received a parcel from G to book for 
London, at the office of the defendants, common carriers; 
and instead of obeying his instructions, put the parcel into 
his bag, intending t.o take it to London, himself, by the 
coach as part of nis own luggage; it was held that the 
plaintiff could not recover against them for the loss of the 
parcel; Mtles v. GaUhj 6 Bing.^ 743. Nor is a carrier re- 
sponsible for the loss of a parcel, which, by agreement be- 
tween the owner and the owner's servant, ti^e latter was to 
carry for his own private gain ; Butler v. BaHng^ 2 (7. j* 
P., 613. And if goods be delivered to A, under a contract 
that the owner should go with them and take care of them, 
this is not a delivery of the goods to A as a common car- 
rier. Brind v. Z>afo, 2 if . $ W., 775. 

The responsibility of the carrier, as such, ceases when 
the goods have reached their place of destination, and the 
control of the carrier over them, in the character of a car- 
rier, has terminated. Therefore, where a carrier, having 
conveyed the goods to the place where another carrier was 
to take them up, deposited them in his own warehouse for 
the convenience of tne owner of the goods, the latter car- 
rier not having arrived; it was held that the former was not 
liable for a loss occasioned by the destruction of goods by 
fire whilst in the warehouse. Garside v. IVent ana Mersey 
Naoifiation, 4 T, B,^ 581 : H$fde v. Scme^ 5 Id,^ 398 ; see 
Galhffe v. Bourne, 4 Bing. N. (7., 314. 

There has been a difference of opinion on the general 
question, whether a carrier is bound to make an actual 
delivery at the residence of the consignee; but if a carrier 
be not bound to deliver goods at the consignee's premises, 
it seems that he should, at all events, give him notice of 
their arrival. And a carrier is clearly liable where he re- 
ceives a reward for carrying the goods from the wharf at 
which he unloads to the plaintiff's residence; or where he 
has always been accustomed to take them home, and has 
himself kept a porter for that purpose; but not where the 
custom has been otherwise. Ghit^ on Contracts, 3rd edit,, 
p. 484, and cases there cited. 

Negligence bt Innkeepers. 

To chai'ge an innkeeper on the custom or common law of 
the realm for the loss of the goods of travellers, who are his 
guests, it is necessary — Ist. That the inn be a common inn; 
2dly. The party ought to be a traveller or passenger; 3dly. 
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The goods and chattels mnst be in the inn, or placed else- 
where by the landloixl or his servants; 4thly. There must 
be a de&ult, expressed or implied, on the part of the inn- 
keeper, and SQch default must be imputed to him, where 
the loss or injury cannot be ascribed to any other known 
cause; and 5thly. The article stolen must be a moveable 
chattel. Ohi^y on Contracts^ Qrd edit.^ p. 477, and eaees 
there cited, 

K the goods or money be damaged or stolen whilst in the 
inn, either by the servants of the innkeeper or strangers, 
the innkeeper is liable; but if they are stolen by the guest's 
own servant or companion, or from his own hands, or en- 
tirely through his own gross negligence, or from a room in 
the inn which he used as a warehouse, or for the purposes 
of trade, and of which he had the exclusive possession, 
otherwise than as a mere guest, the inkeeper is not liable; 
Und,; but the mere request of the guest to have his goods 
placed in a particular room of the inn will not absolve the 
innkeeper; see Richmond v. Smithy 8 B. &^ (7., 9. If an 
innkeeper receive goods, not in his character as such, but as 
a bailee, his liability as an nnkeeper does not attach. And an 
innkeeper is not liable for injury rieceived by a horse put 
up at nis inn, unless there is direct proof of ^negligence on 
the part of himself or his servants. Iknoion v. Cnohneleyy 
18 L. J., Q. B.y 33. 
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PAET III. 

ACTIONS OF REPLEVIN ; PROCEEDINGS TO 
RECOVER POSSESSION OF SMALL TENE- 
MENTS; AND INTERPLEADER CLAIMS. 



ACTIONS FOR REPLEVIN. 

The County Courts Act, 9 & 10 Vict., c. 96, sec 119, 
enacts ** that all actions for replevin in cases of distress for 
rent in arrear damage/easant which shall be brought in the 
County Courts shaU be brought without writ in a Court 
held under this Act." 

In every such action of replevin, the plaint shall be en- 
tered in the Court for the district wherein the distress was 
taken; Sec, 120. And on entering the plamt in replevin, 
the plaintifif must specify and describe, in a statement of 
particulars, the cattle or the several goods and chattels taken 
under the distress, and of the taking of which he complains. 
Mule 25. 

Power is given to remove into the superior courts any 
action of replevin in which either party to such action shall 
declare to the Court in which the action is brought, that 
the title to any corporeal or incorporeal hereditaments, or 
to any toU, market, fair, or franehise is in question, or that 
the rent or damage in respect of which the distress shall 
have been taken, is more than the sum of twenty pounds. 
Sec. 121. 

All actions of replevin in cases of distress for arrear of 
rent or damage feasant (not removed), are to be tried in a 
summary way, as other actions in the County Courts. 
Rule 2^. 

On the trial of the action in the County Court, the 
plaintiff (who is the party complaimng of the taking or 
seizure of his goods) will merely have to prove, in the first 
instance, his possession of the goods and the taking of them 
by the defendant. As to the proof of possession, see ante^ 

S. 251. In general, however, this will be admitted by the 
efendant, upon whom the onus lies of justifying the 
seizure. 
As the damages recovered by the plaintiff are usuaUy 
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confined to the expense of the replevin bond, no evidence 
will be necessary on this point, unless some special damage 
be alleged and proved. Koscoe, Gth edit,y p. 458. | 

Evidence for the Defendant. 

The defendant must justify his seizure, under a distress 
for rent or for damage /eascuU, 

Distress for Rent. 

The defendant must prove that the plaintiff was tenant 
to him. or to the party under whose orders he justifies the 
taking; and that the rent was inarrear; and if he justifies as 
bailiff of the landlord, he must prove his authority to make 
the distress. 

^roof of tenancy,'] — Proof that the plaintiff paid rent to 
the defendant for the premises in question will be good 
evidence of the holding; see Rogers v. Pitcher y 6 Taunt,, 
202. So the verbal statements of the plaintiff as to the 
terms of his tenancy are admissible for this purpose, al- 
though the tenancy was created by adopting the terms of a 
former demise in writing. Howard v. Smithy 3 M, Sr (7., 
254. - 

The defendant, however, must prove a demise at a fixed 
rent; and therefore, if he only shows an agreement for a 
lease, it is ii^ufficient; Dunk v. Hunter, 5 £. ^ Ald,y 322; 
Hayward v. Haswelly Q A, ^ E,y 265. But though the 
plaintiff entfi-s upon the land under an agreement for a 
lease in whiph tne amount of the rent is not stated, yet if 
he occupies ^d pays yearly rent, he becomes tenant from 
year to year at that rent; Knight v. Benetty S Bing., 361. 
So if, entering upon such an agreement, he acknowledges 
half a year's rent to be due; Cox v. Bent, 5 Bing,y 185; and 
<^ Saunders v. MusgravSy Q B, ^ 6% 524. But unless a 
person, entering under an agreement for a lease, pays the 
rent, or promises to pay a rent certain, or to settle a rent 
certain in account, no demise at a rent certain can be im- 
plied, so as to entitle the landlord to distrain; Begnart v. 
i^orteTy 7 Bing,y 451. So a tenant holding over after notice 
to quit given by the landlord, but not paying rent, is not 
liable to a distress; the mere holding over not making him 
tenant upon the old terms; Jenner v. Cleggy per Parke and 
Bollandy B,B,y 1 M, ^ Rob,y 213; Boscoey Qth edit,y p. 445. 
A demise of a marl pit, paying yearly a certain sum per 
cubic yard for all marl gotten, and of a brick mine paymg 
so much per thousand for all bricks made and burnt, is a 
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demise at a rent safficiently certain to sustain a distress far 
it; Daniel y. Chraciey 13 Z. «/*., Q. B.y 309* So is a reserva- 
tion of 28, 6d. for every yard of hay sold off the premises 
to be recovered by distress, as for rent. Pollett v. JForett^ 
16 ld.y Q. B., 424. 

RetU in arrear.]— Slight evidence will be sufficient to 
prove that the rent is in arrear. If the defendant prove the 
plaintiff to have been in possession for the time claimed, 
this is good presamptive evidence that the rent for the time 
is in arrear, until tne contrary be proved by the plaintiff, 
upon whom the onus lies of provmg payment; see Arc^ 
hoUPs Nisi PriuSy vol. i., 2nd edit»y p. 630. But as in the 
County Courts the defendant is a competent witness, there 
will seldom be any difficulty in shewmg at least a primd 
facie case of rent in arrear. 

The things distrained must be such as a landlord has a 
right to seize. The general rule is, that all things found 
on the premises are liable to the landlord for rent. All the 
cases of exemption are, when the thine is there for some 
particular purpose to which its being taken there is merely 
mcidental, ana come under two heads. First, articles which 
are delivered and received in the way of trade, for the pur- 
pose of having a temporary thing done to or performed 
upon them. Thus, a norse taken to a blacksmith to be 
shod is not there to enjoy the comfort of the shop, but to 
be shod, and his remaining therein for a time is necessary 
for that Ipurpose. So cloth delivered to a tailor (who in 
former times never worked up his own materials) is not 
there delivered for the purpose of occupying the premises, 
but to be manufactured into a garment, and it remains in 
his shop incidentally and for that purpose. Secondly, ar- 
ticles which are dehvered in the way of trade for the pur- 
pose of buying or selling. Horses and carriages standing 
at livery are not within either exemption, and may be dis- 
trained. Parsons v. Ginaelly 16 Z. J,, C, P., 227. 

Authority to distrain,} — If the defendant justifies as 
bailiff of the landlord, he must prove his authority to make 
the distress. 

A reconiition of his act will be equivalent to a previous 
command. And the ratification may be after action; see 
Whitehead v. Taylor^ 10 A, S^ E,, 213. One joint-tenant 
or co-parcener, or co-heir in gavel-kind, has an authority in 
law, without proof of any express command to distrain, 
as bailiff of his co-tenant; Lei^h v. Shepherd, 2 B.^ B., 
466; but it is not clear that he can do so in spite of the ex- 
press dissent of his co-tenants; S. C, and Robinson v. Hof- 
man, 4 Bin^., 565; Eoscoe, Gth edit., p. 458. 
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As the defendant must shew a lawful distress, he must 
prove the notice to the plaintiff, which notice must he in 
writing. See JVilson ▼. ifightingdUy 16 L, J.^ Q. B,y d09. 

Etidencb for the Plaintiff in Rbplt. 

Denial of defendants title.'] — The plaintiff cannot in 
general dispute his landlord's title. As to the exceptions 
to this rale, see Action for Rent — Evidence for the Jbefen- 
dantj antCy p. 174. 

If the relation between the plaintiff and defendant should 
be within one of such exceptions, and the plaintiff intends 
to deny the defendant's title, he should get the writ re- 
moved into one of the superior courts; vide ante^ p. 282. 
If the writ is not so removed, and the title is in question, it 
seems that the Judge of the County Court would have no 
power to try the action. See 9 j* 10 Viet., e. 95, s, 58. 

No rent due."]— It will not be sufficient to shew that part 
of the rent has been satisfied; for the defendant will be en- 
titled to a verdict if it appear that part of the rent is in 
arrear ; CM v. Bryan, SJB.i P., d4a The plaintiff may 
shew that he has paid the rent to a superior Ifuidlord under 
a threat of distress; for such payment is in law a payment 
to the immediate landlord so as to leave no rent in arrear; 
Te^lor V. Zamira, 6 Taunt,, 524; Stuibs v. Parsons, 3 B. 
4f Aid,, 519. The payment is not less compulsory because 
the ground-landlord has allowed the occupier time to nay; 
Carter v. Carter, 5 Bing,, 406. So where a demand in 
respect of interest on a mortgage affecting the premises is 
paid with the defendant's assent, the plaintiff may avail 
himself of the payment. Dyer v. Bowl^, 2 Bing^ 94; and 
see Pope v. Biggs, 9 B, S^ C, 245; Roscoe, Qth edit,, p. 457. 

Tender of the rent duc^-^Aa to proof of tender, see ante, 
p. 65. 

The tender of rent due, to be an answer to the defendant's 
case, must appear to have been made before the cattle or 
goods were impounded. Thomas v. Harris, 1 3f, S^ G,, 
695. Tender either to the landlord, or to his bailiff who 
makes the distress, is sufficient ; Smith v. Chdwin, 6 B. Sr 
Ad,, 413. But a tender to a person deputed by the bailiff 
is bad. Pimm v. Orevill, 6 jSS^., 95. 

It is not necessary to pay the money into Court, as in the 
case of a tender in ordinary cases. Bui. N, P,, 60. 

The onus of proving a subsequent demand, so as to avoid 
the effect of the tender, lies upon the defendant Archbold*s 
Nisi Prius, vol. 1., 2nd edit., p. 613. As to a subsequent 
demand in answer to a defence of tender, see ante, p. 71. 
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.^'cffOfi.]— The evidence in this case may be the same as 
in the action of rent» anUy p. 178. 

Damage Feasant. 

The defendant, to justify the seizure of the catUe for 
damage feaaanty must shew such a trespass as will* warrant 
the seizure. 

The occupier of land may distrain the cattle of another, 
doing damage or trespassing upon it; that is to say, he may 
seize and impound them, and keep them impounded until 
satisfaction be made to him for the damage they have occa- 
sioned. A horse, however, cannot be distrained damage 
feasatUy if there be a rider upon him; Stor&f v. Bdbinsony 6 
T, B^ 188; but if he be merely led by a person, it should 
seem that he may. And the cattle must be actually tres- 
passing at the time they are distrained; and theremre to 
support a distress damage feasanty it must appear that the 
party dbtraining had actually got into the Uime inquOj be- 
fore the cattle got out of it; (Mement v. Milnery 8 Jbkp.y 95. 
And if the cattle trespassed through the default of the 
occupier of the land, — as if the occupier be bound to main- 
tain the fences of his close, and the cattle of his neighbour 
enter the close owing to a defect in, or want of repair of^ 
the fences, — the occupier cannot distrain them damage 
feasant, until after he has given notice to remove them; all 
he can do is, to turn them out. But if he give notice to the 
owner of the trespass, and require him to remove them, and 
the owner notwitnstanding allows them to remain, the occu- 
pier of the land may then either distrain the cattle damage 
jectsanty or bring an action of trespass against the owner for 
the damage. 

The party who distrains, or by whose authority the dis- 
tress is made, must be the occupier of the land. But where 
A demised to B the milk of twenty cows, which A was to 
provide, and to feed on certain closes belonging to him, and 
A covenanted that B might turn out a mare upon the closes^ 
but that no other cattle should be fed there: it was holden 
that the separate herbage and feeding of these closes thereby 
vested in B, and that he might distrain any other cattie of 
A doing damage there; Burt v. Moore, 6 T. B., 329. So, 
where A, being possessed of land in a common field, and 
having a right of common over the whole field, and B hav- 
ing also a right of common over the whole field, agreed, 
for their mutual advantage and convenience, not to exercise 
their right of commonage for a certain term of years, each 
party covenanting to that effect; and during the term the 
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cattle of B came upon the land of A: it was holden that A 
m^ht distrain them damage feasant; Whiteman y. King^ 
2 a, BL, 4. A tenant holding over aiter the expiration of 
his term, cannot distrain his landlord's cattle, which are 
put upon thepremises hy way of taking possession; Taunton 
V. Co8tae^ 7 T. i2., 431 ; see Butcher v. Butchet^ 7 B, <^ 6'., 
3d9. Where there are two joint tenants, or tenanto in 
common of land, neither can distrain the cattle of the other 
dantage feaecmty for coming upon it. And where A had the 
right of digging for and taking stones under a close, and B 
bad the right to the herhacfe, and B's cattle came upon that 
part of the close occupied hy the works of A, and did 
damage; it was holden, that whatever remedy A had hy 
action, he clearly had none hy distress damage feasant, 
Churchill Y. Hvans, 1 Taunt., 529; Archbold^s ffiei PriuSy 
vol. i., 2nd edit., p. 620. 

Eyidekcb for the Plaintiff in Reply. 

In answer to the allegation of the defendant that the 
cattle were trespassing, the plaintiff may shew that the 
cattle escaped tmrough the defect of fences which the defen- 
dant was hound to keep in repair, and that the plaintiff had 
no notice of their escape; see ante, p. 286. If the defen- 
dant denies the fact of the fences being out of repair, or the 
want of notice, this raises a question which can he tried in 
the County Court; but if the defendant denies his liability 
to repair, this may involve a question of title to land; and 
if it does, it cannot be tried in the County Court. 

So if the plaintiff disputes the defendant's title to the 
land in whicn the cattle were seized, or claims a right of 
common over it, a question of title is raised, and the action 
should be removed into one of the superior courts. See 
antCy p. 282. 

Tender of amends,"] — The plaintiff acknowledging the 
right of the defendant to distrain, may shew in answer a 
tender of amends. See ante, p. 285, Tender of rent in re- 
plemn for distress for rent. 
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PROCEEDINGS TO RECOVER POSSESSION OF 

SMALL TENEMENTS. 



The 9 & 10 Vict., c. d5, sec 122, enacts, <' That when 
and as soon as the tenn and interest of the tenant of any 
house, hudd, or other corporeal hereditament, where the 
▼alue of the premises or the rent payable in respect of such 
tenancy did not exceed the «am of fifty pounds by the 
year, and upon which no fine shall have been paid, shall 
have ended, or shall have been duly determined by a legal 
notice to quit, and such tenant, or, if such tenant do not 
actually occupy the premises, or occupy only a part thereof 
any person by whom the same or any part thereof shall be 
then actually occupied, shall n^lect or refuse to quit and 
deliver up possession of the premises, or of such part thereof 
respectively, it shall be lawful for the landlord or his agent 
to enter a plaint in the County Court to be holden under 
this Act, and thereupon a summons shall issue to the person 
so n^lecting or refusing; and if the tenant or occupier shall 
not thereupon appear at the time and place appointed, and 
show cause to the contrary, and shall still neglect or refuse 
to deliver ^up possession of the premises, or of such part 
thereof of wnich he is then in possession, to the said land- 
lord or his agent, it shall be lawful for such landlord or 
agent to give to the Court proof of the holding and of the 
end or ouer determination of the tenancy, with the time 
or manner thereof, and, where the title of the landlord has 
accrued since the letting of the premises, the right by which 
he claims the possession; and upon proof of the service of 
the summons, and of the neglect or refusal of the tenant or 
occupier, as the case may be, it shall be lawful for the judge 
to issue a warrant under the seal of the Court to any baihff 
of the Court, requiring and authorizing him, within a period 
to be therein named, not less than seven or more than ten 
clear days, from the date of such warrant, to give possession 
of the premises to such landlord or agent; and such warrant 
shall be a sufficient warrant to the said bisuliff to enter upon 
the premises, with such assistants as he shall deem neces- 
sary, and to give possession accordingly; provided always, 
that entry upon any such warrant slmu not be made on a 
Sunday, Grood Friday, or Christmas Day, or at any time 
except between the hours of nine in the morning and four 
in the afternoon; provided also, that nothing herein con- 
tained shall be deemed to protect any person by whom any 
such warrant shall be sued out of the County Court from 



JProceedingi to recover Possession, 289 

any action which may be brought against him by any such 
tenant or occupier for or in respect of such entry and taking 
possession where such person had not, at the time of suing 
out of the same as aforesaid, lawful right to the possession 
of the same premises." 

Eyidengb fob the Plaintiff, or Appucant. 

The landlord or his agent must give to the Court ** proof 
of the holding, and of the end or other determination of the 
tenancy, with the time and manner thei'eof, and where the 
title of the landlord has accrued since the letting of the 
premises, the right by which he claims the posssession." 
9 <Sf 10 Fict.^ e. 95, s. 122, suprct. 

In regard to the party taking out the summons, the term 
^landlord," means ''the person entitled to the immediate 
reversion of the lands, or if the property be holden in joint 
tenancy, coparcenary, or tenancy m common, shall be under- 
stood to mean any one of the persons entitled to such rever- 
sion," and " agent" means " any person usu^ly employed 
by the landlord in the letting of lands, or in the collection 
of the rents thereof, or specially authorized to act in an v 
particular matter by writmg under the hand of such land- 
lord. 9^10 Fict, c. 95, s. 142." 

Proof of the holding,'}— Proof of the holding may be 
shewn by the production of a lease or agreement^ with proof 
of the defendant's handwriting; or it may be shewn by 
evidence of the tenant having paid rent to the landlord, or 
submitted to a distress by him. See ante, p. 168, Action 
for rent. 

Where the title of the landlord has accrued since the 
letting of the premises, and the tenant has not paid rent 
to the claimant, or otherwise acknowledged his title, the 
derivative title must be proved with as much strictness, 
&s to its being legal evidence, as if it was given in an 
action of ejectment; there is nothing in the statute which 
dispenses with such strictness. ArchbolcTs County Court 
Prac., p. 83. 

Proof of the end or other termination of the tenancy with 
the time and manner thereof^—The statute empowers these 
proceedings ** when and so soon as the term and interest of 
the tenant of any house," &c., '' shall have ended, or shall 
have been duly determined by a legal notice to quit." The 
determination of the tenancy by forfeiture, therefore, would 
not be within tiie statute*. 

* See the dedaion of Mr. Herbert, J. C. C , in Evant v. Walters, 
C. CChron.,^ 171, 

O 
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Term ended,! — ^Where the term has expired by the mere 
lapse of time, the production and proof of the lease proving 
the holding will he evidence of that fact. Or if the taking 
was a verbal one for one year, or any fixed period less than 
three years, the same evidence which establishes the taking 
or holding, will generally be primd facie proof of the ex- 
piration of the term. 

Notice to quit.'] — Where the tenancy has been determined 
by a legal notice to quit, strict proof must be given of the 
notice, and therefore it is of importance to state the law with 
respect to notices to quit, as regards the cases in which they 
may be given, by whom, and the form and manner of service. 
The Question whether the tenancy has been *^ duly deter- 
mined by a legal notice to quit," is one upon w^hich the 
decision of the County Court is conclusive upon the parties. 
Ex parte Norrall, 17 L. •/:, Q. B., 161. 

ff^hen to he ^t»».]— A notice to quit is required by law, 
or by local custom, or by express stipulation between the 
parties. In the latter case, tne notice must be such as has 
been agreed upon, whether the same would be required by 
law, or be sumcient if no such stipulation existed; see Doe 
V. Raffm, 6 Esp.^ 4; Doe v. Bell, 5 T. i2., 471; Doe v. 
DobeUy 1 Ad. S^ El,^ N. C, 806; Beny v. Idndk^, 11 Z./., 
C. P., 27. And therefore, if it be agreed between the par- 
ties that the tenant shall quit at a quarter's notice^ of course 
a quarter's notice only is necessary. Where it is required 
by local custom, the custom will be considered as engrafted 
upon and forming part of the contract between the parties, 
and must be complied with. 

A tenancy from year to year, or from year to year so 
lon^ as both parties please, is determinable by six months' 
notice expiring at the end of any year, the first as well as 
any subsequent year, unless in the creation of the tenancy 
the parties use provisions shewing that they contemplated 
a tenancy for two years. And when a tenant holds over 
after the determination of a lease and pays rent, he is 
tenant from year to year. Doe v. Smarridge, 14 Z. Ji, 
Q. B., 327. 

A tenancy ^'from year to year from Michaelmas next, at 
the yearly sum of 5W., payable half yearly at Lady Day 
and Michaelmas, except tne last half year, which portion of 
the rent shall be paid on or before the 1st of August in that 
year; the tenant to allow the landlord or incoming tenant 
in the last year to enter on the 1st of May, to make fel- 
lows, &c., for which a compensation, &c., shall be allowed, 
&c., the tenant to be allowed the use of the bams, &c, for 
stocking and threshing the crops of the last year, till the 
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lat of May after the tenancy," is not a tenancy for more 
than a vear, and a notice to quit may be given expiring at 
the ena of the first year; Dm v. Nainbyy 16 Z. «/., Q. B.^ 

aoa. 

If the tenancy be from half year to half year, half a year's 
notice to quit must be given: if from quarter to quarter, a 
quarter's notice; if from month to month, a month's notice; 
and if from week to week, a week's notice; see Doe v. 
Hagell, 1 Esp,^ 94; Doe v. Rafan^ 6 Esp,^ 4; — if there be 
an usage to Uiat effect, Huffeuy. Armieteadf 7 Car. ^ P., 
56; and there be no express stipulation to the contrary. See 
6 Eattf 124 (n), per La, Mansfield. And six months' notice 
is requisite, although the rent is payable quarterly or at 
other shorter periods. SjnrUy v. Ivetomany 2 Esp.y 266. 

The time at which the tenant is required to quit must be 
the expiration of the year, or month, &c., of nis tenancy. 
Even where a tenancy from year to year is created with an 
express stipulation that either party may determine it by a 
three months' notice to quit, it must be by a notice endmg 
with the year of the tenancy. Doe v. Gfreeny 9 A. S^E,^ 
668. 

It appears to be immaterial whether the tenancy has 
been determined by notice from the landlord or the tenant. 

By landlord,'] — When given by the landlord, it must be 

given b^ him or by the person who may have succeeded 
im in title, as heir, assignee, &c., or by his agent; see Doe 
T. Phillis, 2 Chit., 170; Roe v. Peareey 2 Camp., 96; Doe 
V. Beady 12 East, 57. If there be joint owners of the land, 
to enable them to proceed under tnis Act, the notice must 
be either signed by all, or given expressly on behalf of all; 
Boe V. Hughes, 7 M. ^ W., 139; and see Alford v. Viekery, 
Car, S^ Ai,y 280; if given by an agent on behalf of all, it 
will determine the tenancy as to all, although he be 
authorized by one of them only. Doe v. Hughes, supra; 
and it is sufficient if his authority be subsequently re- 
cognized by them, QoodtiUe v. Woodward, SB.h Aid,, 689. 
But if a notice to quit be given by the agent of an i^nt, 
it is not sufficient, unless it be recognized by the principal; 
Doe V. BoMnson, 3 Bing,, N. C, 677. If the notice be 
given by a corporation, it will be sufficient if it be signed 
by their steward, without proving that he had authority 
under seal to do so; Doe v. Pearce, 2 Camp,, 96. The 
authority may also in some cases be impliea, from other 
acts which the agent is expressly authorized to do: as, for 
instance, where a receiver was appointed by the Court of 
Chancery, with a general authority to let the land to 

o2 
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tenants from year to year, it was holden that lie had 
thereby also anthority to determine such tenancies by a 
regular notice to quit. See Doe y. Read, 12 East, 57. 
It appears that a notice to quit is not vitiated because 

Sarties who had nothing to do with it joined in giving it; 
>a0 V. FostCTy 15 Z. «/., C. P., 263. It must be given to 
the landlord's inmiediate tenant, or to his executor or other 
personal representative, or assignee, but not to an under 
tenant; Pleasant v. Bensony 14 East, 234. Where the pre- 
mises are held by two tenants in common, a notice served 
upon one of them raises a presumption that the notice 
reached the other tenant in common, although he lived at 
a distance. Doe v. WatkinSy 7 JSast, 551. 

By tenafU.']^lf a notice to quit be given by the tenant, 
it should be given to his immediate landlord, or the person 
to whom he is hound to nay his rent, or to his landlord's 
agent; and not to any head landlord or person under whom 
his immediate landlord claims. 

In other respects, the same rules apply to this notice as to 
a notice to quit by a landlord; but if the landlord adopts 
these proceedings on a notice 'given by the tenant, he of 
course waives any irregularity in it If, however, a mistake 
be made in the notice as to the expiration of the year or 
month, &c., of the tenancy, it will not have the effect of 
determining the holding, and the tenant himself may take 
advantage of the defect; it is not good as a notice to quit, 
nor does it operate as a surrender, inasmuch as it is to take 
effect in future. Doe v. Milwardy S 3f, ^ W,, 328 y see 
Bessel v. Landsber^, 14 L, J.y Q. B.y 355. 

Form and sermce,'] — ^A notice to quit is usually in writ- 
ing, and in prudence should be so; out a verbal notice to 
quit, given by a tenant holding imder a verbal lease, is 
sufficient ; Timmns v. BawUnsony 3 BuL, 1603; Doe v. 
Crieky 5 E8p,y 196; even though given on the part of a cor- 
poration; Boe V. Piercey 2 Oomp,y 96. No particular form 
IS necessary ; if it indicate to the tenant, with sufficient 
certainty, that he is to quit the premises at a certain period, 
it is sufficient. When the notice was, ** I desire you to 
quit the possession at Lady Day next of, &c., or I shaQ insist 
upon double rent for the same," it was holden sufficient; 
although it was urged that the addition of the latter clause 
made it optional with the tenant to remain in possession 
upon payment of double rent; Doe v. Jiacksony 1 Doug., 175. 
It is usually directed to the tenant; but this is not neces- 
sary, if it be personally served upon him; Doe v. Wrighlf 
man, 4 Esp.y 5; and see Doe v. SpUlery 6 Esp,y 70. Care 
must be taken that the time at which it requires the tenant 
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to quit be the expiration of the year or month of his ten- 
ancy. See ante^ p. 291. 

A notice to quit at Michaelmas, is a good notice either for 
Old or New Michaehnas Day; for although, ortmi faeie^ it 
would be deemed a notice to quit at New JmchaelmaSy yet 
if the holding is from Old Michaelmas, it is a sufficient 
notice for that time also; per Parke^ B,y Doe y. Pemn, 9 
Car. 4f P., 467* And where a notice, served at Michaelmas 
1795, required the tenant to quit at Lady Day, *' which will 
be in the year 1795," instead of 1796: the Court held that 
these latter words might be rejected, and that the notice 
was sufficient; Doe v. KigJul^y 7 T. 22., 63. But where a 
tenancy began on the 11th of October, a notice served in 
Jane 1840, requiring the tenant to quit on the 11th of Oc- 
tober, *' now next ensuing, or such other day or time as 
your said tenancy may expire," and it turned out that 
a six months' notice was neoessaiy, it was held that this 
notice could not operate as a notice to quit in October, 
1841; Mills v. Ooff^ 14 X. JL, J^^r., 249; so a notice, dated 
2l8t October, 1843, to quit on the 13th of May next ensu- 
ing, or on such other day *^ in the current year as the 
tenancy of the premises you now hold shall expire," is not 
sufficient; Doe v. 3forphA^ 14 Z. J*., Q, J3., 346; overruling 
Doe y. Cfull^ordy 4^ D. ^ B.y 2^. 

The notice, however, is sufficient, if it requires the tenant 
to quit at the end and expiration of the current year of 
his tenancy which shall expire next after the end of one 
half year firom the date thereof; Doe v. Smithy 6 A, S^ E., 
350. Care must be taken also to describe the premises cor- 
rectly; Doe d. Cox V. , 4 JSsp., 186. But where they 

were described as of a wrons; parish, the Court, after ver- 
dict, held it to be immaterial^ as the defendant did not show 
that he held any other premises of the lessor of the plaintiff, 
or Uiat he was misled by the notice; Doe v. Wilkinson^ 12 
Ad. 4* El.y 743. And the notice also must be as to the 
whole of the premises demised; a notice as to part only 
will be bad; Doe v. Austiny 14 Ectsty 246. Where a house 
and land are let toother from year to year, to be entered 
upon at different times, and it does not appear from the 
terms of the demise from what time the whole is to be 
taken as let together: it is a question of fact for the jury, if 
there be one, whether the house or the land be the principal 
subject of demise, or accessorial merely, in order that the 
judge may decide whether the notice to quit the whole were 
given in time; Doe v. Howardy 11 Ecuty 498; and see Doe 
V. Hughesy 7 M. ^ W. 139; Doe v. Rhodes et Aly 11 Id, 
600. 
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How prov0d.']^J>m'\ieeJtm are usaaQy made of tlie notice, 
and are examined; tney are then signed by the landlord, 
and one served, and the other kept. Bnt if there be but 
one original notice signed, it will oe sufficient; and it may 
be pro^^ by a co^y, without any notice having been given 
to produce the oxi^nal; Doe v. Somerton, 14 £. J,, Q, B., 
210. The service is proved by the party who served the 
notice, the contents are proved by the copy or duplicate 
kept, and the evidence of the person who examined it with 
the notice served; and the signature of the landlord or bis 
agent to it, is proved by some person who either saw him 
sign it, or who saw the notice before it was served; and can 
swear to the handwriting. If there were an attesting wit- 
ness, however, to the copy served, the handwriting of the 
IsndAord or agent to it can only be proved by such attesting 
witness. See ante, p. 209. 

Although the statute speaks of the proof to be given 
where the tenant does not apppear and shew cause, the same 
evidence must be given it ue does appear, unless he ex- 
presdy waives or admits the facta 

Where the tenant does not appear, proof must be also 
given of the service of the summons, and that the tenant 
or occupier still neglects or refuses to deliver up the pre- 
mises. 

The County Court Act provides that such summons 
** may be served either personally or by leaving the same 
with some person being in and apparently resiling at the 
place of abode of the person or persons so holding over as 
aforesaid; provided that if the person or persons so holding 
over, or any or either of them, cannot be found, and the 
place of abode of such person or persons shall either not be 
known, or admission thereto cannot be obtained for serving 
such summons, the posting of the said summons on some 
conspicuous part of the premises so held over, shall be 
deemed to be good service upon such person or persons re- 
spectively." 9 4: 10 Viet.y c. 95, sec. 128. 

EVIDENGB FOR THS TbNANT OR DEFENDANT. 

Denial of landlord's title,']^Ji the tenant has come in 
under the plaintiff, or has acknowledged his title by the 
payment of rent to him, or otherwise, he will not be per- 
mitted to impeach it; see ante, p. 174. But if he did not 
come in under the landlord who takes the proceedings, and 
has not subsequently recognized his title, lie may dispute 
the derivative title, which the landlord is bound to establish; 
and if Uiere appears to be a substantial doubt as to the land- 
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lord's title, the Judge cannot proceed in the inquiry; at 
least if this is in an * action' within the 9SflO VUt.j^ c 95, 
«. 58; M0 Titmuwoood v. PatiUon^ 15 X. J., (7. A, 231; 
but the mere iact of the tenant appearing to such sum- 
mons and shewing cause, is not sumcient to oust the Court 
of its jurisdiction to grant a warrant of possession; but it is 
for tliat Court to oetermine whether the cause shewn is 
sufficient or not. & parte Norvall, 17 X.J*., Q. B.^ 161. 

fFaiver &f notice to quit.'} — The tenant may shew that 
the landlord waived the notice to quit, by acceptance of 
rent after the expiration of the notice; Z>oe y. Oordment^ 6 
^.i2., 219; by a distress for rent accruing after the expira- 
tion of the notice; Doe v. WiUingide^ 1 H. Bl.^ 811; by 
a recovery in an action for use and occupation ibr aperiod 
Bubseouent to the expiration of the notice; Birchy. Wrig^hty 
1 T. R,y tSSJi or by a subsequent notice; for that recognises 
a tenancy subsisting after the expiration of the former. 
Am V. Palmer, 16 iSSsf, 5a 

In the case of acceptance of rent after the expiration of 
the notice, the rent must be received as rent, and in actions 
in the superior courts this is a question for the jury; Doe V. 
Cordment^ 6 T. B.^ 219; Doe v. Batten, Camp,y 243. Where 
& quarter's rent, due ailer the expiration of the notice, had 
been received by the landlord's banker, without any special 
authority, though tiie rent was usually paid to him, it was 
beld, in the abscaice of any proof that the rent had ,'come 
te the landlord's hands, to be no waiver; Doe v. Cakert, 2 
Camp^, 387. 

Where a second notice was given after the eiq>iiation of 
the first, and after the commencement of an ejectment in 
which Uie landlord continued to proceed notwithstanding 
the second notice, it was held to be no waiver; for it was 
not possible for ^e defendant to suppose that the plantiiF 
intended to waive Uie first notice, when he knew that the 

El^ntifiP was, on the foundation of that very notice, proceed- 
^fS by ejectment to turn him out; Doe v. ffumpkr^Sy 2 
&8ty 237* So where, after the expiration of a notice, the 
^dlord gave a second notice, *^ I do hereby require you to 
Quit the premises which you hold of me within fouileen 
^ys from this date, otherwise I shall require double value," 
it was ruled that the latter notice, having for ite object only 
tbe recovery of the double value, did not operate as a 
waiver; Doe v. Steel, 3 Camp,, 115. Where a landlord gave 
bis tenant notice to quit, but promised not to turn him out 
unless the premises were sold; and afterwards, and after the 
expiration of the notice to quit, the premises were sold, but 
the tenant refused to deliver up possession; it was held that 
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the promise was no waiver of the notice. l>oe v. Symmondsy 
10 Easty 13. 

The same rules apply also to the case of of a term which 
has expired by the lapse of time. If the landlord has done 
anything to create a new subsisting tenancy, it will be an 
answer to the prima facie proof of the expiration of the 
first term. 

Where no notice to quit was necessary, and a notice was 
given "to quit the premises which you hold under me, 
your term therein having long since expired," Uie Court 
considered it a mere demand of possession, and not a recog- 
nition of a subsisting tenancy. Dae v. Inglis, 3 Taunt,, 54; 
Bascoe, Qth edit,, p. 427. 

By merely increasing the amount of rent payable by a 
tenant from year to year, a new tenancy is not necessarily 
created, so as to make it necessary that a notice to quit 
should correspond with the date of the commencement of 
such increased rent. Doe v. Qeekie, 13 L, J,, Q. B.y 239. 

Judgment recowrec?,]— Where after hearing the parties 
under the 122nd section, the Judge adjudicated for the land- 
lord, but ordered the warrant not to issue until a given 
day, but tlie applicant, instead of proceeding upon that 
order or judgment, summoned the tenant afresh, and proved 
the same notice to quit, &c., as on the first summons, a rule 
for a prohibition was granted on the ground that idTter an 
adjudication the Judge of the County Court had no power 
to hear a case a second time, and after cause shewn against 
the rule, it was enlaxged for further argument until next 
Michaelmas Term (1848). Expctrte Sorvaly Bail Court, 
Trinity Term, 1848; and see Jones v. Jones, 17 L. J,, Q, B,, 
170. 



INTERPLEADER CLAIMS. ^ 

The 9 & 10 Vict., c. 95, s. 118, enacts, "That if anv 
claim shall be made to or in respect of any goods or chattels 
taken in execution under the process of any court hold^ 
under this Act, or in respect of the proceeds or value 
thereof, by any landlord for rent or by any person not beiug 
the party against whom such process has issued, it shall be 
lawful for the clerk of the Court, upon application of the 
officer charged with the execution of such process, as well be- 
fore as after any action brought a^int such officer, to issue a 
summons calling before the said Court as well the party 
issuing such process as the party making such claim, and 
thereupon any action which shsdU have been brought in any 
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of Her Majesty's superior Courts of Record, or in local or 
inferior court, in respect of such claim, shall be stayed, and 
the Court in which such action shall have been brought, or 
any judge thereof, on proof of the issue of such summons, 
and that the goods and chatties were so taken in execution, 
may order the party bringing such action to pay the costs 
of all proceedings had upon such action after the issue of 
such summons out of the County Court; and the Judge of 
the County Court shall adjudicate upon such claim, and 
make such order between the parties in respect thereof, and 
of the costs of the proceedings, as to him shall seem fit, 
and sudi order ^all be enforced in like manner as any 
order made in any suit brought in such Court" 

The claimant shall be deemed the plaintiff, and the exe- 
cution creditor the defendant; and tne claimant shall, five 
dear days before the day on which the summonses are 
returnable, deliver to the ofiicer making the application, or 
leave at the ofiice of the clerk of the Court, a particular of 
any goods or chattels alleged to be the property of the 
claimant, and the grounds of his claim, or in case of a 
claim for rent, of the amount thereof, and for what period 
the same is daimed to be due. Rules of Practice /or the 
CoufOy CaurtSy 39*. 

It will be perceived that two kinds of claims are contem- 
plated by the statute. 1. A claim for rent by the landlord of 
the party whose goods are taken in execution; and 2. A claim 
to the goods tnemselves or some part, by some third 
person. 



Claih bt Landlord for Rent. 

The County Courts Statute enacts, ** That so much of an 
Act passed in the eighth year of the reign of Queen Anne, 
intituled ^ An Act for the better securing of Rents, and to 
prevent Frauds committed by Tenants, as relates to the 
liability of goods taken by virtue of any execution, shall 
not be deemed to apply to goods taken in execution under 
the process of any Court holden under this Act; but the 
landlord of any tenement in which an^ such goods shall be 
so taken, shall be entitled, by any wnting under his hand 
or under the hand of his agent to oe delivered to the bailiff 

* It has been ruled by Mr. Herbert, one of the Judges of the County 

Court, that the particular must shew how and by what means the title 

of the applicant to the gixids arises, and that it is insufficient merely to 

* state that the goods ' are the whole and sole property of the claimant. 

See County Courtt' Chronicle^ p. 123. 

o3 



298 Interpleader Claime. 

or officer making the levy, which writing shall state the 
terms of holding, and the rent payable for the same, to 
claim any rent in arrear then due to him, not exceeding the 
rent of four weeks where the tenement is let by the week, 
and not exceeding the rent accruing due in two terms of 
payment^ where the tenement is let for any other term less 
than a year, and not exceeding in any case the rent accni- 
ing due in one year; and in case of any such claim being 
so made, the bailiff or officer making the levy shall distrain 
as well for the amount of the rent so claimed, and the costs 
of such additional distress, as for the amount of money and 
costs for which the warrant of execution issued under this 
Act, and shall not proceed to sell tlie same or any part 
thereof within fire days next after such distress taken; and 
if any replevin be made of the goods so taken, such of the 
goods shall be sold under the execution as shall satisfy the 
money and costs for which the warrant of execution issued, 
and the costs of the sale; and the overplus of such sale (if 
any), and also the residue of the goods, shall be returned 
as in other cases of distress for rent, and replevin thereof; 
and for every such additional distress for rent in arrear the 
high bailiff of the Court shall be entitled to have, as the 
costs of the distress, instead of the fees allowed by this Act 
for ma ki ng such distress and keeping possession thereof, 
the fees allowed by an Actpassed in the 67th year of the 
reign of King Greorge the Tnird, intituled * An Act to re- 
gumte the Costs of Distresses levied for Payment of small 
Rents.' " 

A question has been raised, whether in the event of a 
claim by the landlord under this section, and the goods sold 
under the levy are not sufficient to satisfy him and tiie exe- 
cution creditor, the landlord is entitled to precedence and 
to be satisfied in the first instance. See Gotmty Ccwrii 
Chronicle^ ^,2m\ 

The landlord being the party who makes the claim, must 
establish it by proof of the tenancy and the arrears of rent. 
See ante, p. 168. 

The defendant in the action (whose goods have been taken) 
may of course be called as a witness to prove or disprove the 
landlord's claim. 

* Conflicting decinons have occurred io the Countf Courts oo this 
pomt Mr. Carrotp, Mr. Herbert, Mr. Trafford, and Mr. Fumer, J J. 
CC, hare held that the landlord is in such a case entitled to priorilj; 
see County Courts' Chronicle, pp. 105, 162, 190,214. On the other 
hand Mr. Ingham, and Mr. Hulton, J. J. C.C., have ruled the condraiy; 
iee Ibid., pp. 82, 198. 
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Claim to thb Goods bt Third Party. 

The claim by a third party to goods taken in execution 
generally arises — 1. Where goods, being found in the pos- 
session of the person against whom the execution issued, 
are taken by tlie officer of the Court, but are claimed by 
some other person by virtue of an assignment or other con* 
veyance ; or 2. Claims by assignees of bankrupts. 

Claime under asngnment^ ^c] — The statute 13 Eliz., 
c. 6 (made perpetual by 29 £hz., c. 6\ after recitioff that 
feoffments, gifts, grants, alienations, conveyances, bonds, 
judgments, and executions have been contrived of malice, 
fraud, covin, collusion, &c., to delay, hinder, or defraud 
creditors or others of tiieir just and lawful actions, suits, 
debts, accounts, damages, &c., proceeds to enact that everv 
feoffment, &c., of lands, tenements, hereditaments, goo<{s 
and chattels, or any of them, by writing or otherwise, and 
all and eveiy bond, suit, judgment, and execution, made for 
any intent and purpose before declared and expressed, shall 
be as against that person^ his heirs, successors, executors, 
&c., whose actions, suits, &c., are or might be in anywise 
disturbed, hindered, delayed, or defrauded, utterfy voia. By 
Beet. 6, however, the Act is not to extend to any estate or 
interest in lands, &c., on good consideration and bonafide^ 
lawfully conveyed to any person, &c., not having notice of 
such covin, &c. 

When it is attempted to invalidate a transfer of goods by 
showing it to fall within the provisions of this statute, a 
question arises proper for the consideration of a jury, who 
&re to say whetner the transaction was banajide, or a con- 
trivance to defraud creditors. Where a bill of sale of 
chattel property is executed by a debtor to his creditoir, 
purporting to convey the property to the vendee imme- 
diately, yet the vendor is after its execution suffered to 
remain in possession, a very strong presumption of fraud 
arises; for, continuance in possession by the donor is a sign 
of a trust for his benefit; and therefore, where a creditor 
took an absolute bill of sale of the goods of his debtor, but 
agreed to leave them in his possession for a limited time, 
and in the meantime the debtor died, whereupon the credi- 
tor took and sold the goods, he was held liable to be sued as 
executor de son tort for the debts of the deceased; Edwards 
V. Harben^ 2 T, ^., 587; see Shears v. Rogers, 3 ^. 4: -^d,, 
363. Indeed, in Edwards v. Harhen, the Court went so 
far as to say, **This has been argued as a case in which the 
want of possession is only evidence of fraud, and that it 
was not such a circumstance, per se, as makes the transac- 
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Hon fraudulent in point of law. That is the point we have 
considered, and we are all of opinion that if there be nothing 
hU the absoluu eo^iv^ance mthout the paesessiany that, in 
point of law, is fraudulent." Lord Ellenborough thouj^hi 
that if the vendor remained in possession of the goods after 
the sale thereof, the case was not bettered by the yendee's 
remaining in possession along with him; and therefore, 
where an action was brought against the Sheriff of Middle- 
sex for a false return to a writ of fteri facias sued out bv the 
plaintiff' against John Mason, and returned by the Sheriff 
nulla hanOy and upon the trial it appeared that Mason had, 
before the issuing of the fieri faciaey assigned all his effects 
to a creditor, whose servant was immediately put into the 
house, and remained conjointly with Mason, Lord Ellen- 
borough directed a verdict for the plaintiff, saying, ^^To 
defeat the execution there must have been a honaf^ sub- 
stantial change of possession. It is a mere mockery to put 
another person in to take possession jointly with the former 
owner of the goods. A concurrent possession with the 
assignor is colourable; there must be an exclusive posses- 
sion under the assignment, or it is fiaudnlent and void, as 
against creditors." Worddl v. Smithy 1 Osm/?., 333. 

However, though in Edtoarde v. Harben it was laid 
down, in the express terms above stated, that an absolute 
sale without delivery of possession was, in point of law, 
fraudulent, the tendency of the superior courts has lately 
been to qualify that doctrine, and leave the whole circum- 
stances or each ease to a jury, bidding them decide whether 
the presumption of fraud deductble from the absence of a 
transmutation of possession shall prevail. And indeed, it 
ought to be remarked, that even in Edwards v. Harbeny 
the words of Duller J. were: *^If there be nothing but an 
absolute cimveyance, without possession, that in point of 
law is fraudulent;" by which his lordship may have in- 
tended, that where there was nothinffy ft. e^ no iacts what- 
ever appearing in the case except the absolute conveyance 
and the non-delivery, that then the inference of fraud 
would be so strong, that a jury ought not to resist it. But 
it is very different in cases whore, although the conveyance 
is absolute, and the possession has not passed, still there 
are surrounding circumstances which show that a fraud 
may not have been intended; in such cases it cannot pro- 
perly be said, tliat there is ^ nothing but an absolute eonvqh 
anee vfithout possession ** Therefore, where the sheriff seized 
the ^oods of the Duke of Marlborough, and sold them to 
the judgment creditor, who sold them to the plaintiff, who 
put a man in possession, but allowed them to remain in 
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the Duke's mansion and be used by htm as befoie, it was 
held that it was properly left to the jur^ to say whether 
the sale was a honafiAe sale for money paid by the plaintiff; 
and that, if so, they should find a verdict for him. Here 
the goods had been seized by the sheriff, who is a public 
officer, and his seizure a public act, so that the transaction 
was accompanied with some notoriety, and as the secrecy of 
the transfer is a badge of firaud, so is the notoriety of the 
transfer always a strong circumstance to rebut the presump- 
tion thereof. LaHmer y. Batsony 4 B, ^ C, 626; Leonard v. 
Baker, 1 M. ^ Sel^ 251; }Fatkituy.Bireh,4 TautU.,S2S; 
Jozeph ▼. In^am^ 8 Tauni,, 838; Kidd v. RawHnsony 2 B, 
4: p., 59; Cole v. DaoieSy 1 Lord Raym.^ 724. 

It may, therefore, be safely laid down, that, under almost 
any circumstances, the question, fraud or no frauds is one 
for the consideration of the jury. See the judgments in 
MartindaU y. Booth, S B.S^ Adot, 498, where several cases 
establishing this point are cited; and see in Carry, BurdisSy 
5 T^rwh^ 316; the expressions of Parke, B,, Deuny v. 
Bayniun, 6 East, 257; Beed v. Blades, 5 Taunt.^ 212. 

The above observations apply to cases where the convey- 
ance is absolute, and there is no transmutation of possession, 
but where the conveyance is not absolute to take effect im- 
mediately, as, for instance, where it is by way of mortgage, 
and the mortgagee is not to take possession tfll a default in 
payment of the mortgage money, there, as the nature of 
the transaction does not odl for any transmutation of posses- 
sion, the absence of such transmutation seems to be no evi- 
dence of fraud. ** We consulted," says Buller, J., in Ed- 
wards v. Harhen, ^^with all the jud^s, who are unani- 
mously of opinion, that unless possession accompanies and 
follows the deed, it is fraudulent and void. I lay stress on 
the words accompanies and follows, because I shall mention 
some cases where, though possession was not delivered at 
the time, the conveyance was held not to be fraudulent.*' 
And then his Lordship proceeds to point out the distinction 
between ^* deeds, or bills of sale which are to take place 
immediatefy, and those which are to take place at some jiiture 
time; for, in the latter case, the possession continuing in 
the vendor till that future time, or till that condition is per- 
formed, is consistent with the deed, and such possession 
comes within the rule as accompanying andfollowifM the 
deed." See B. N. P., 258, and Cadogan v. Kennet, damp,, 
436; Minshull v. Lloyd, 2 M. b^ W,, 450. This doctrine 
was affirmed and acted upon in the case of Martindale v. 
Boothy SB. 4: AdoLy 505, and in Beed v. Wilmot, 7 Bing., 
577. Cases may, and probably will arise, in which it may 
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be attempted to take advantage of this doctrine for the pur* 
poses of fraud, by introducing terms consistent with the 
continuing possession of the vendor, into deeds reaUy in- 
tended not to operate as a bona fide transfer of property, but 
to endure for tne vendee's protection. In sucn cases, how^ 
ever, the collusion, as soon as discovered, would be held to 
invalidate the deed as much as if the conveyance purported 
upon the face of it to be absolute, for the presence, or ab- 
sence of fraud depends on the motives of the party making 
the conveyance. See per LeBlcmcJ,^ Nunn v. Wilson, 
8 T. B.y 621. 

There are some cases, that for instance of the sale of a 
ship at sea, in which an actual delivery being impossible, 
no presumption of fraud can possibly arise from the sub- 
stitution 01 one merely symbolical Atkinson v. Malingy 2 
T. B., 472. 

It will be observed that the statute of Elizabeth only 
declares the fraudulent conveyance to be void *^ as against 
that person, his heirs, successors, executors, &c., who are 
or might be in anywise disturbed, hindered, delayed, or de- 
frauded. Such a conveyance is good as against the party 
executing it; Bobinson v. IPDcnndy 2 B,S^ A.y 184; and 
also as against any other person privy and consenting to it. 
tS^l V. Brown and Parry, 1 Taunt,, 881. 

In Twyn^s case, 8 Goke, 80, P was indebted to T in 
400^., and was also indebted to C in 200^., C brought an 
action of debt against P, and pending it, P being possessed 
of goods and chattels of the value of 880^., secretly made a 
general deed of gift of all his goods and chattels, real and 
personal whatsoever, to T, in satisfaction of his debt; not- 
withstanding which P continued in possession of the goods 
and some of them he sold; and shore the sheep, and marked 
them with his own mark; and it was held that this gift was 
fraudulent within the statute of 18 Eliz. 

In this case the debt to T would have been a sufficient 
consideration to support a bona fide transfer of the goods, 
and the ground on wnich the Court proceeded, was not that 
there was no sufficient consideration to sustain the grant 
by P to T, but that the secresy, the non-delivery, &c., 
raised a presumption that the whole transaction was collu- 
sive and a juggle, and though purporting to be a sale, was 
in reidity the creation of a trust for the benefit of P; to 
use ihe words of the Court, *^ it was resolved that notwith- 
standing here was a true debt due to T, and a good conside- 
ration of the gift, yet it was not within the proviso of the 
said Act of 18 Eliz., by which it was provided that the said 
Act shall not extend to any estate or interest in lands^ &c^ 
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goods or chattel^ made on good consideratioii and banaflde; 
for although it is on a true and ffood consideration, yet it is 
not bonajidej for no fift shall be deemed to be b(ma fide^ 
within the said proviso, which is accompanied with any 
trust.'' In other words, although a .debtor has a right to 
prefer one creditor to another, and by making a transfer of 
his property to one fiivoured claimant to defeat the other, 
provided he do so in an open manner, and without anv 
nirther object than his act upon the fiice of it imports; still 
the law Will not allow a creditor to make use of his demand to 
shield his debtor; and, while he leaves him in statu quo, by 
forbearing to enforce the assi^punent, to defeat the other 
creditors by insisting upon it. Thus, (to illustrato this 
position hy Lord Coke's words in the last case), ^' if a man 
be indebted to five several persons in the several sums of 
20/., and hath goods of the value of 20/., and makes a gift 
of all his goods to one of them in satisfaction of his debt, 
6ut there is a trust hetieeen them that the donee shall deal 
favourably with him in regard of his poor estato, either to 
permit the donor, or some other person for him, or for his 
benefit, to use or have possession of them, and is contented 
that he shall pay him nis debt when he is able; this shall 
not be called wmafide witlun the said proviso, for the pro- 
viso saith on a good consideration and bonafide-^BO a good 
consideration doth not sufiice if it be not also honandeP 
There is, however, no doubt, but that a debtor (so he be not 
a trader in contemplation of bankruptey) may openly prefer 
one creditor to the rest, and transfer property to him even 
after the others have commenced their actions; Pickstock v. 
lister, SM.^ SeL, 371 ; HoMrd v. Anderson, 5 T.B^ 
235; Meux v. Hoioell, 4 Basty 1; Eastteiek v. CaiUandy 6 T. 
/?., 420; Bowen v. BramidgSy 6 CS^P., 142; Ghssv. Neale, 
5 B, M,y 19. See, however, the case of Owen v. Bocfy, 5 
A, Sf E^ 22. An assignment of all his effects in trust for 
his wife, by a man about to be tried for felony has been held 
to come within this statute, and to be frauaulent and void 
ss against the Crown; Shaw v. Beany 1 Stark ^ 319. A deed 
has been held void which purported to create a trust for all 
the creditors, but containea terms which would, if accepted, 
have impeded upon them the liability of partners. Owen v. 
Bodsfy 5 -4. 4 Ky 22. 

It has been said by Lord Mansfield, that ^^ the principles 
of the common law, as now imiversally known and unaer- 
stood, are so strong against &aud in every shape, that the 
common law would fiave attained .every end proposed by 
Stat. 13 Eliz., c. 6." 

The question whether a gift be fraudulent within the 
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meaning of the statnte, is very different indeed {h)m the 
question, whether, if made by a trader, it would be fraudu- 
lent, and an act of bankruptcy within the meaning: of the 
Bankrupt Act. Vide Smun's Leading CkueSy 2nd edit,^ vol. 
i., pp. 9, 12. 

It is to be observed, that goods which the party against 
whom the execution issues has deposited with another per- 
son as security for a debt, cannot be seized. Rogers v. 
Kenna^, 16 Z. «/., Q. B., 881. 

Where under a bUl of sale assigning ^^ al] and every the 
goods and furniture, &c., which there were, or which at any 
time during the continuance of the security, should be in, 
about, or belonging to the dwelling-house," &c., the assignor 
remained in possession for a year, it was held that the deed 
only passed such property as was on the premises at the 
time of its execution, and that it could not operate as an 
assignment of the goods thereafter to be brought upon the 
premises. G<de v. BumeU^ 14 Z. •/*., Q, J3., 340 ; l^unn v. 
Thornton^ 14 M, C. P., 161. But a bill of sale of goods 
and crops on a fieurm, ^ and also all the tenant right and in- 
terest yet to come and unexpired of the debtor, in trust, to 
sell and pay a debt, and the residue to the debtor," passes 
away-going crops sown after the execution of the bill of 
sale.' Fetch v TWtn, 16 Z. J., Ex.^ 280. 

When a bill of sale assigned prr>perty '* particularly 
enumerated and described in a certain scnedule hereunto 
annexed," it was held that, although tlie schedule was in- 
admissible, not being annexed to the bill of sale, yet that 
the bill of sale was admissible without the schedule. Dyer 
v. Green, AQL.J, JSr?., 239. 

By €tssignees of ^an^rtipto.]— The stat. 6 Geo. IV., c. 16, 
s. 72, enacts that if any bankrupt, at the time he becomes 
bankrupt, shall by the consent and permission of the true 
owner thereof, have in his possession, order or disposition, 
any goods or chattels, whereof he was reputed owner, or 
whereof he had taken upon him the sale, alteration, or dis- 
position as owner, the commissioners shall have power to 
sell and dispose of the same for the benefit of the creditors. , 

By stat. 2 & 3 Vict, c. 11, s. 12, all conveyances by any 
bankrupt bona fide made before the date and issuing of the fiat 
shall be valid, notwithstanding any prior act of bankruptcy, 
provided the person to whom such bankrupt so conveyed, 
had not at the time of such conveyance notice of any prior 
act of bankruptcy; and by s. 13 of the same Act, no pur- 
chase from any bankrupt bona fide and for valuable conside- 
ration, where the purchaser had notice at the time of pur- 
chase of an act of bankruptcy, shall be impeached by reason 
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thereof, unless the commission shall have been sued out 
within twelve calendar months after such act of bank- 
ruptcy; and by 2 & 3 Vict., c. 29, all contracts, dealings, 
and Uansactions, by and with any bankrupt, really and 
bona fide made before the date and issuing of the fiat, and 
all executions and attachments against the lands and tene- 
ments or goods and chattels of such bankrupt, bona fide 
executed or levied before the date and issuing of the nat, 
shall be deemed to be valid, notwithstanding any prior act 
of such bankruptcy by such bankrupt committed; provided 
the person so dealing with such bankiTipt, or at whose suit 
or on whose account such execution or attachment shall 
have been issued, had not at the time of such contract, 
dealing, or transaction, or at the time of executing or levy- 
ing such execution or attachment^ notice of any prior act of 
buikruptcy; provided also, that nothing herein contained 
shall be deemed to give validity to any payment made by 
any bankrupt beins a fraudulent preference of any creditor 
or creditors of such bankrupt, or to any execution founded 
on a judgment on a warrant of attorney or cognovit given 
by any bankrupt by way of such fraudulent preference. 
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ADDENDA. 



Jurisdiction. 

Since the former part of this work went to press, an un* 
portant decision has occurred in the Court of Exchequer, 
in the case of GrimblyY.Aykrqydj cmte, p. 46, as to splitting 
demands so as to brmg them within the jurisdiction of the 
County Court. 

The following is the ludgment of the Court, as reported 
in the Law Joumaly vol. xvii., JS!»., p. 160: — 

^PcUocky C. B, — In this case a prohibition to the Judge 
of the County Court of Worcestershire was moved for; a 
rule niH granted; and cause shewn in the last term before 
my brothers, Parke, Alderson, Piatt, and myself. It ap- 
peared from the affi(kvit that/on the I7th of September last, 
228 summonses were issued out of the County Court, at the 
suit of the plaintiff Grimbly against the defendant, for sums 
amounting in the aggregate to 308/. 19^., one claim only 
amouning to the sum of 5^ and many to less than 20^. These 
demands arose out of an order alleged to have been given by the 
defendant, a railwav contractor, to the plaintiff, a grocer, to 
supply with goods the workmen employed by certain persons, 
who were sub-contractors with the defendant. Tickets appear 
to have been given by the sub-contractors, and signed by them, 
each for a certain amount, and those tickets amounted to 
8,000; but actions were brought not for each supply, but ap- 
parently each for the amount of all the supplies to one work- 
man. The defendant's affidavit denies ail liability to these 
demands, on the ground that he never gave the order, or if 
he did, that he was not primarily liable, but only as on a 
guarantie, and the order was not in writine. But for the 
purpose of the present decision this is wholly immaterisd, 
the question being whether, on the assumption that he was 
indebted, the County Court had jurisdiction. This depends 
upon the true construction of the Small Debts Act, 9 & 10 
Vict., c. 95, particularly sect. 63, and not upon the old rule 
of the common law, as to the jurisdiction of the County 
Court. It will be proper, however, to consider what that 
rule was, in order to give a construction to the County 
Court Act. At common law, the County Court held ho 
plea of debt or damages to the value of 40«. or above; 4 
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Inst^y 266. ** Placita de catallis debitiSy $e., ptos summam 
408,f attinffunt vel cum eacedunt sine brevi regis pUicitari non 
debenty^ 2 Inst.y 302; and if an entire contract or debt of 
40«. or upwards was severed into sums below 40^., a prohi- 
bition was granted; RollAbr. ^ProkUntiony 317; and with- 
out saying that the debt arose in an entire contract; Fits^ 
herberty in his Nat, Brev^y 46, lays it down, that if a man 
do owe^unto another man fioe markiy and he sue several 
plaints for the same in the County Court, or any other 
Court (meaning no doubt the Hundred Court or Court 
Baron) against the debtor, he sliall- have prohibition thereof, 
and reverse the matter, and that it would defraud the King's 
Court of its jurisdiction. This doctrine was applied to 
contracts made at different times between the same persons, 
for several sums each less than 40^., but put together 
amounting to more, in an anon, ease in 1 Ventris, 65, and 
in Girling v. Alders, reported in 2 Keb,, 617, by^the name 
of Girling v. A Idas, which was for the price of different 
parcels of malt, sold at different times; * because, though 
they be several contracts, yet forasmuch as the plaintiff 
might have joined them all in one action, he ought so to 
have done, and sued in the Court above, and not put the 
defendant to an unnecessary vexation, no more than he can 
s^lit an entire debt into aivers, to give the inferior court 
jurisdiction infraudem legis,' The reason there given is a 
very satisfactory one, for it would be extremely vexatious 
if a plaintiff, from whom goods had been purchased in small 
quantities, at small prices, at different times, and by distinct 
contracts, either pavable immediately or on credit which 
had expired, instead of uniting all in one action, which he 
could do after the debts were all due, should divide them 
into several and sue for each in a separate action in the 
County Court, which would give no adequate relief hy con- 
solidating them, in the exercise of their equitable jurisdic- 
tion (if they had any), as a superior court would; for they 
could not unite them, so as in the aggregate, to exceed or 
be equal to 40«. The extent to which that vexation might 
be carried, may be illustrated by the present case, in which 
it is sworn that there were 3,000 different tickets, and con- 
sequently 3,000 different items or separate contracts. It is 
true, indeed, that when each contract was due in cash, the 
creditor might, in the absence of any express or implied 
contract to the contrary, immediately sue tor it; but when 
several debts had become due, he could unite them in one 
count in debt, or simple contract in inddntatus assumpsit as 
one entire debt; and there seems no good reason why he 
should not. In the subsequent case of The King v. 7%e 
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Sheriff of Hertfordshire^ the ludgment of Lord Ttnterden, 
that to bring a case within the rule of law which forbids 
splitting, the cause of action must be one and entirey is at 
variance with the law laid down in the above cited autho- 
rities. The case itself may be distinguished, because there 
the debts were treated as being entirely distinct and separate 
from each other, the one having no connexion witn the 
other; but in the case of a running bill with a tradesman, 
the items are generally connected, the first contract being 
usually made with the understanding that if not paid for 
untU after others have been made, it is to form part of the 
same debt, so that several items are to be united into one 
bill. But the result of the decision altogether is to render 
it impossible to rely on the authority of the former cases, 
which otherwise would have disposed of the present ques- 
tion, supposing it to be decided by the rule of common law. 
The present case, however, does not depend upon these 
authorities, but on the construction of tiie recent Act, 9 
& 10 Vict., c. 95. By the 68th section the new Court has 
jurisdiction in all pleas of personal actions when the debt or 
damage claimed is not more than 20/., whether on balance 
of account or otherwise. This clause was probably intro- 
duced in consequence of the provisions in some of the Court 
of Requests' Acts, that the Act should not extend to any 
debt for the balance of an account originally exceeding a 
given sum; see Porter v. Philpot, Be that as it may, it 
cannot be doubted that the clause was meant to give juris- 
diction when the debt claimed consisted of various items, 
either together originally not exceeding 20/. at the time of 
the suit, or being reduced to that amount by payments, or 
in allowed set-off of other sums. We are next to consider 
the 63rd section, and the whole question turns upon tbe 
meaning of the term * cause of action' in that section. It 
is provided that it shall not be lawful to divide any cause 
of action for the purpose of bringing two or more suits in 
any of the said Uourts; but any plaintiff having cause of 
action for more than 20/. for which a plaint might be entered 
under this Act, if not for more than 20/., may abandon the 
excess, and thereupon the plaintiff shall, on proving his case, 
recover to an amount not exceeding 20/.; and the judgment 
of the Court upon such plaint shall be in full discharge of 
all demands in respect of such cause of action, and entry of 
the judgment shall be made accordingly. Wlmt then is the 
construction of the term * cause of action V The term * debt 
or damage ' is not used as it is in the passage above cited 
from 4th Inst., 266, but the more extensive term adopted 
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is 'cause of action.' This term does not necessarily 
mean a cause of action on one single entire contract, for 
there may be one cause of action on several debts, contracted 
at different times, and in by far the greater number of cases 
a count in inddnkUus cufsumpsity or debt, is founded on 
many distinct contracts, as was pointed out in the case of 
Hesketh y. Fauxett, and one count may be considered as one 
cause of action. To provide that one cause of action on one 
entire contract should not be divided veould be unnecessary 
and surplusage; and though an argument that a clause in an 
Act of Parliament, if understood in one sense would be in- 
operative, in another operative, is not by any means a con- 
clusive one, because it must be admitted that clauses are 
often introduced ex abundatUi catUeld, yet it is of some 
weight; and the probability is that the Legislature, in en- 
acting that a cause of action should not be divided, meant a 
cause of action which but for the enactment would be divis- 
ible; and when it is considered to what abuses the narrower 
construction of this term would lead (which is strongly 
exemplified in the present case, in which 228 actions have 
been commenced, and 3,000 might have been brought), we 
think that we may safely conclude that the term ' cause of 
action' ought to be interpreted cause of one action^ and not 
be limited to an action on one separate contract. But, on 
the other hand, if the term is to comprise all debts that 
might be included in one count, debts for work and labour, 
goods sold, use and occupation, though totally unconnected 
with each other, which might be included in one indebitatus 
count, would be prevented from being divided under this 
clause; and if indivisible, and the creditor brought an action 
for any part, he would viilually abandon all the remainder 
by 'the operation of the latter part of the 63d section. In 
such a case Mr. Justice Coleridge held, that a similar clause 
in the Brighton Court of Requests' Act (3 & 4 Vict., c. x., 
s. 24), did not apply; the demand there being for three dis- 
tinct things, a house sold, for rent, and for goods sold, but 
he made a distinction between that case and one where a 
debtor has a bill running from day to day; Neale v. Ellis. 
In such a case, though each item of goods supplied or work 
done constitutes a separate contract, so that after the stipu- 
lated price becomes due, the tradesman could sue for one 
item, yet the understanding is, undoubtedly, that it shall 
be united with other items and form one entire demand; 
and, doubtless, if after several other items were added to 
the first, the tradesman were to bring separate actions for 
each as for a distinct debt, any superior court would deal 
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with such a proceeding as vexatious. It appears, then, that 
a great inconvenience would follow if the term * cause of 
action' were interpreted to mean cause of action on one 
separate contract, and also if the construction were to be 
that it was intended to cover all contracts executed, how- 
ever dissimilar in character, that could be included in one 
indebitatus count, which according to the modem practice, 
may comprise any number of separate unconnected con- 
tracts, whenever made, each having ended in a debt before 
the commencement of the suit. As some extension must 
be given to the former construction, some restriction must 
be put on the latter; and we think that we ought to hold 
that the 6drd clause does apply ^whether to all debts which 
could be comprised in one description in one count, as for 
* goods sold,' or not, we need not now decide), but at all 
events to the case of tradesmen's bills, in which one item 
is connected with another in this sense, that the dealing is 
not intended to terminate with one contract, but to be con- 
tinuous, so that one item if not paid shall be united with 
another, and form one entire demand. If that demand 
exceeds 20/. it ceases to be within the jurisdiction of the 
County Court Act; and therefore, we think that on the 
fects disclosed in the affidavits before us, all the debts 
claimed fall within that description, the total greatly ex- 
ceeding 20/., and consequently they ought not to have been 
separated into different suits. Whether if the total had 
only amounted to 20/., and the items then been separated and 
sued for by separate plaints, the total being within tlie 
jurisdiction of the County Court, which then could have 
^ven adequate relief, the suits could have been prohibited, 
IS a question which need not now be discussed. But when 
the total exceeds that amount, and justice cannot be done 
in the County Court, we think that that Court has no 
j urisdiction, and a prohibition ought to go. 



Insolvbnct. 

The Court of Excheauer has decided, notwithstanding 
the case of Toomerv, Oingell {ante, p. 101), .that a fined 
order under the 7 & 8 Vict, c. 96, is a bar to an action, 
and that that statute does not repeal the 10th section of 
the 5 & 6 Vict., c. 116. PUUel v. Bevilly and Jacobs v. 
Hyde, Exchequer, THnity Term, 1848. 
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Bills of Exchange. 

The doubt as to the jurisdiction of the County Courts in 
actions on bills of exchange, mentioned in a note to p. 224, 
has been removed by the case of Nind v. Rhodes m the 
Queen's Bench, reported in 17 L, J"., Q, B,^ 179, which 
decides that the County Courts have jurisdiction in actions 
on negotiable instruments in the same manner as in other 
actions. 
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AocBPTANCB of GoodB within the Statute of Frauds, 5. 

of bill, proof of, 226. 

Aocommodation note, defence of, 215, 222. 

Accord and satisfaction, defence of to action on promissory note, 

217. 
Account stated, 12, 20a 
Acknowledgment, mere, insufficient ratification hy infjant, 33; 

to take cases out of Statute of Limitations, 78. 
Action, defence of another pending, 96. 
Actions, in what court has jurisdiction, 1; forms of, abolished in 

Ck)unty Courts, 1. 
Admissions, evidence of, 10; proof of warranty by, 162. 
Administration, action by, 131 ; asainst, 133. 
Agent, payment to, 67 ; action for goods delivered by, 107 ; 

action for goods supplied to, 110, 1 12 ; signature by, 149, 21 1 ; 

action for money received by, 199 ; acceptance of bill by, 225 ; 

hen on goods entrusted to, 267. 
Agreement, if in writing must bo produced, 16; cannot be 

varied by parol evidence, 16; alteration of, 18; may be 

explained, 18. 
Alteration of note, defence of, 214 ; of bill, 22a 
Animals, liability of keeper of, 249, 274. 
Apothecaries, actions by, 190. 
Assault, action for, 237. 
Assets, proof of in action against administrator, &e., 133; 

defence of want of, in action for distributive share or legacy, 

2C7. 

Assignees of Bankrupts, actions by, 140; of Insolvents* actions 
^y, 143 ; cannot sue for personal labour of bankrupt, 182 ; 
title to goods, 268; claim by to goods taken in execution, 304. 

Assignment, claim to goods under, 298. 

Attesting witness, must be called, 27, 209. 

Attorney, action by for bill, 192 ; liability of to action for false 
imprisonment, 244. 

Auctioneer, contract by, 149; money paid to, 202. 

^AttBRg, actions for negligence by, 274. 
•Balance of partnership account, action for, 205. 
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Bankruptcy, of defendant, defence of, 96, 220 ; of plaintiff, 102 ; 

to actions of tort, 253. 
Bankrupts, action by, 182; action by assignees of, 140. 
Bargain and sale, proof of, under Statute of Frauds, 146. 
Bequest, see *' Devisee.*' 
Bills of Exchange, actions on, 224 — ^233; defence of payment by, 

64; jurisdiction in actions on, 312. 
Bought and sold note, proof of contract by, 150. 
Broker, contract by, 149. 

Carrisr, action for goods, delivered to, 112; lien of, 267; 

liability of for negligence, 276. 
Cause of action, jurisdiction of courts, where divided, 45, 307. 
Certificate, tee " Bankruptcy.*' 

Apothecary's certificate, proof of, 191. 
Chastisement, defence of in action for assault, &c., 241. 
Cheque, action on, 233. 

: — defence of payment by, 51. 

Company, liability of members of, 114. 

Composition with creditors, defence of, 91. 

ContUtion precedent, performance of, 151, 156, 175. 

Conditional acceptance, 227* 

Consideration, proof of, for warrantry, 163; defence of want of, 

to action on promissory note, 214 ; to bill of exchange, 229 ; 

failure of consideration, 229. 
Contract, actions on, 3 — 236 ; implied, 3, 169 ; proof of written^ 

14 ; under Statute of Frauds, 147 : special contract for work, 

&c., 183; contract for hiring, 185. 
Contribution, action for, 197. 

Conversion, proof of, in action for detaining goods, 255, 259. 
Conviction, by Justice, plea of to action for assault, 241. 
Coverture, defence of, 34, 216 ; proof of, 36. 
Credit not expired, defence of, 43, 216. 
Creditors, composition with, defence of, 91. 
Criminal conversation, court no jurisdiction in action for, 1. 

Dahaob Feasant, justification in replevin, of seizure of cattle, 

286. 
Damages, proof of, 154, 156, 160, 238, 264. 
Dangerous animals, liability of keeper of, 249. 
Debts, outstanding, defence of, in action against administrator, 

&c., 137. 
Defence, in general, 29 to 107 ; notice of, in what cases, 31, 72. 
Delivery, of goods, proof of, 4 ; by third parties, 107 ; to tliird 

parties, 110. 
Detention of goods, action on contract for, 166. 
Devise, or bequest. County Court no jurisdiction where validity 

of in dispute, 1, 207. 
Discharge of servant by magistrates, defence o^ 189 ; diseharge 

of aasault by, 241. 
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DiBhonour of bill, proof of notice of, 232. 

Distrain, authority to, 284. 

Distress, defence of, to action for rent, 179; in actions of 

replevin, 283. 
Distributive share, action for, 205, 206. 
District, defence that cause of action did not arise withiu, &c., 

48. 
Drawer v. Acceptor of bill, action by, 232. 
Drawing of bill, proof of, 232. 
Driving, see ** Negligence." 

Earnbst, or part payment, to take case out of Statate of Frauds, 

147. 
Ejectment, County Court no jurisdiction in, 1. 
Eviction, defence of, to action for rent, 178. 
Executor, action by, 131 ; action against, 133. Executor de son 

tort, 133. 

Falsk Imprisonmsnt, action for, 242. 
Fraud, defence of, 38, 215. 
Frauds, statute of, 5, 146. 

Goods, sold and delivered, 3 to 145. 

■ bar^ned and sold, 145 to 157* Action for not accepting, 

154 ; for not delivering, 155. 
■ defence of return of, 29, 152. 
- action for breach of warranty of, 157. 

— action of contract to recover, 166. 

action for the use of, 167. 

■ action of tort for taking, 250 ; for detaining, 254, 

• claim to taken in execution, 296, 298. 

Guarantees, action on, 234. 

Handwriting, proof of, 22 ; where signature attested, 209. 

Hearsay evidence inadmissible, 10. 

Hiring, proof of, in action for wages, 185. 

Horses, warranty of, 160 ; liability of rider of unruly, 246. 

Husband, liability of for wife*s contracts, 122. 

Illboalitt, of contract, defence of, 39, 179, 195, 216. Con- 
tracts void at common law, 39 ; by statute, 40. 

Imprisonment, action for false, 242. 

Indorsee o. Maker of promissory note, action by, 221. 

1>. Indorser „ „ 223. Indorsee 

o. Acceptor of bill, 231. Indorsee v. Drawer, 233. Indorsee 
V. Indorser, 233. 

Infancy, defence of, 30, 166, 216; proof of, 32. 

Infant, liability of parent for goods supplied to, 130. 

Injuries to the person, action for, 23? to 250. Injuries to pro- 
perty, 250 to 281. 

P 2 
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Innlceepen, liability of^ for negUgenoe, 280. 

InaoWencjy c^ defendant, defence of, 99, 220, 311 ; of plaintifl, 

lOi. 
Intentional injoriefi, action for, 237* 

Interest, action for, 234 ; recovery o^ in action for goods, 14. 
Interpleader claims, 296. 
Intestate, action by administrator for goods supplied by, 131 ; 

for goods supplied to, 133. 
Intoxication, d^ence of to action on promissory note, 216. 
I. O. U., evidence in action for money lent, 195. 

JuDGMBNT recovered, defence of, 94, 269, 296. 

Jurisdiction of Coun^ Courts, 1 ; defence, of want of, 45, 307, 

312. 
Justice of tbe Peace, »ee " Magistrate.** 
Justification of assault, 240. 

Landlord, evidence for in action for rent, 168 ; denial of title, 
174, 294 ; liability of for negligence, 246 ; recovery of tene- 
ments by, 288 ; claim by, on interpleader summons, 297* 

Lease, action for rent on, 168. 

Legacy, action for, 206. 

Libiel or slander — Court no jurisdiction in actions for, 1. 

Lien, defence of, to action for detaining goods, 264. 

Limitations, Statute of, defence of, 77 : in action against exeen- 
tor, &c, 136 ; in action for rent, 179 ; in action on pronussorj 
note, 218, 223 ; in actions for recovery of goods, 269. 

Malicious prosecution ^Court no jurisdiction in action for, 1. 

Magistrate, discharge of servant by, 189 ; conviction or discharge 
of assault by, 241 ; liability of, for acts, 244 ; notice of action 
to, 245. 

Marriage, breach of promise of — Court no jurisdiction in action 
for, 1 ; proof of, 36 ; liability of husband for goods supplied to 
wife before marriage, 129. 

Memorandum, proof of contract by, 15 ; in writing, under Sta- 
tute of Frauds, 147. 

Misconduct of servant, defence of, to action for wages, 188. 

Mistake, money paid under, action for, 202. 

Money, actions on contracts relating to, 193 to 208. 

lent, action for, 193. 

paid, 196. 

-''— paid and received, 199 ; tender of money, 66, 67- 

Nbcbssakies, what are or are not for infants, 31. 

Negligence, actions for injuries to the person, from 246 ; to pro- 
perty, 271. 

Negligent driving, injuries to the person from, 247 ; to property, 

•^ 271. 

Note, in writing, under Statute of Frauds, 147; tee "Pro- 
missory Note." 



^ 
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Notice of action, when necessary, 246. 
of defence, see " Defence." 

of dishonour, 232. 

to quit, 290 ; waiver of 295. 



Occupation of premises, tee " Rent 



ft 



Parol or verbal agreement, proof of, 3. 

evidence, blanks in written agreement may be supplied by, 
^ 21 ; when written agreement in hands of opposite party, 27 ; 

when lost, 28. 
Particulars of demand, 13, 238. 

of set-off, 76. 

Parties, are competent witnesses, 9. 

Partners, action for goods sold bpone of two or more, 110; action 

for goods sold to, 116; signature of promissory note, by, 211 ; 

acceptance of bill, by, 228. 
Partnership, proof of, 38, 121 ; defence of, between plaintiff and 

defendant, 38, 217 ; defence that plaintiff has partners, 44 ; 

action for balance of partnership account, 205. 
Pawnbroker, liability of, in respect to goods, 265. 
Payee v. Hf aker of Promissory Note, action by, 209. 

V. Acceptor of Bill of Exchange, 225. 

V. Drawer of Bill of Exchange, 232. 

Payment, defence of, 50; to action on note, 217; proof of, 61, 
190; payment to agent, 108; proof of, in action for money 
paid, 1 95. 

into Court, 106, 218; m actions of Tort, 242; part 

payment insufficient to render infant liable, 33 ; to take case 
out of Statute of Limitations, 87, 219 ; to take case out of 
Statute of Frauds, 147 ; payment of debts, defence in action 
against executor, by, 136. 

Person, action for injuries to the, 237. 

Personal actions — County Court jurisdiction, in, 1. 

services, actions relating to, 179 to 193. 

Physician, cannot maintain action, 192. 

Plaintiffs may be examined, 9. 

Possession, justification of assault, in defence of, 240 ; proof of 
possession of goods, 251 ; possession of tenements, recovery of, 
288. 

Poet, payment through, 561 

Presentment of promissory note, 212 ; of bill of exchange, 232. 

Presumptions in evidence, 28, 37. 

Price of goods, proof of, 9 ; above jf 10 under the Statute of 
Frauds, 147. 

of work, 183. 

Principal, see " Agent." 

Privilege, defence of, 49. 

Proceedings to recover possession of tenements, 288. 

Promissory notes, actions on, 209 to 233. 
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Promifle, by infant, 33 ; to take case out of Statute of Limita- 
tations, 78. 

. by bankrupt, 97 ; by executor or administrator, 139. 

Pro])erty, actions for injuries to, 250 to 281 . 
Provisional committeeman, liability of, 115. 

Quantum mkruit, when plaintiff entitled to sue on, 183, 184. 
Qualified acceptance, 227* 

Rbcbiptb, proof of payment, by, 62 ; stamp on, 62, warranty in, 

163. 
Release, of demand, defence of, 90 ; proof of, 94. 
Bent, action for, 168 ; defence of distress for, in actions of 

replevin, 283. 
Replevin, actions of, 282. 
Retainer, of assets, by executor, 137. 
proof of, in action by attorney, 192. 

Sboondary evidence, 27. 

Security, defence of higher security given for debt, 94. 

Securities for money, actions on, 209 to 236. 

Seduction — Court no jurisdiction in action for, 1. 

Servant, action for goods supplied to, 110; warranty by, 162; 

action for wages by, 185, 
Service of summons on tenant, 294. 
Sett-off, defence of, 72, 190 ; proof of, 76 ; set-off in actions for 

goods supplied by agent, 109 ; set-off by executor, 136 ; 

against action by assignees of bankrupts, 142. 
Shareholders, liability o^ 114. 
Signature of contract under Statute of Frauds, 148. 
Skill, defence of, want of, to action by surgeon, &c., 192 ; actions 

for want of, see ** Negligence," 
Splitting of demands, 45, 307. 

Spirituous liquors, defence of illegal contract for sale of, 41. 
Stakeholder, action for money had and received, against^ 201. 
Stamp, instrument must be duly stamped, 16, 21 ; stamp on 

receipts, 62 ; not necessary on acknowledgment to take case 

out , of Statute of Limitations, 84; defence of, want of, on 

promissory note, 213. 
Stoppage in transitu, 269. 
Sunday, illegal sales on, 42. 
Surgeons, actions by, 190. 
Surrender of premises, defence of, in action for rent, 177* 

Tenancy, proof of, in justification of distress for rent, 283 ; in 
proceedings to recover possession of tenements, 289. 

Tenant, defence by, in action for rent, 174; cannot dispute 
landlord's title, 174; liability offer negligence, 246. 

Tender, defence of, 65, 218 ; of rent, 285; of amends for cattle 
damage feasant, 287- 
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Tenements, proceedings to recover possession of, 288. 
Testator, action by executor for goods supplied by, 131 ; for 

goods supplied to, 133. 
Title, County Court no jurisdiction when in dispute, 1, 207 • de- 

fence that title is in dispute, 50, 285; denial of hmdlord^s 

title, 174, 294. 

to goods, proof of, 255. 

Torts, actions for, 237 to 281. 

Tresspass for taking goods, action for, 250. 

Unsoundness in horses, what is, 163. 
Use and occupation, see " Rent.*' ' 

Waorr, see "Stakeholder." 

Wages, action for, 185. 

Warranty, action for breach of, 157 ; of horses, 160. 

Wife is a competent witness, 9 ; delivery of goods to, 122. 

Wilful or intentional injuries, action for, 237, 269. 

AVitness, who is competent, 9 ; attesting witness must be called^ 

27, 209. 
Work and labour, action for, 179. 

Written agreement, proof of, 14 ; under Statute of Frauds, 147. 
— — acknowledgment, to take case out of Statute of Limi- 

tntionfl^ 78* 
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Mr. Serjeant Stephen's New Commentaries. 

Just publUhed, in 4 vols. 8to., price £i it, cloth. 

(DEDICATED, BT PEBHISSIOll, TO HIB KAJBSTY THB dUEEll.) 

NEW COMMENTARIES on the LAWS OF ENGLAND, 
in which are interwoven , under a new and original arrangement of 
the general subject, all such parts of the work of BLACKSTONE 
as are applicable to the present times ; together with full but com- 
pendious expositions of the modem improvements of the law up to 
May, 1848 ; the original and adopted materials being throughout 
the work typographically distinguished from each other. By 
HENRY JOHN STEPHEN, Seijeant-at-Uw. Second Edition. 
Prepared for the press by JxifES Stbphbn, Esq., Barrister-at- 
Law. 

Montagu and Ayrton'a Bankrupt Ziaw.— 2nd Bdition. 

With Supplement, in 2 closely printed volumes, Svo., price £2 6«. 

boards. 

MONTAGU and AYRTON'S LAW and PRACTICE in 
BANKRUPTCY, as altered by the Recent Statutes, Orders, and 
Decisions; containing Forms, Precedents, and Practical Directions 
in Bankruptcy, with New Tables of Costs, &c. &c. The Second 
Edition. With a Supplement, containing the Statutes 7 & B 
Vict. cc. 96, 70 f and 111 ; and all the Rules, Orders, and Decisions 
to the present time. By John Herbert Koe, Esq., one of Her 
Majesty's Counsel, and Samuel Miller, Esq., Barristt*r-at-Law. 

Pulling'! Law of Mercantile Aooounts- 

12mo. price 6«. boards. 

A PRACTICAL COMPENDIUM of the LAW and USAGE 
of MERCANTILE ACCOUNTS : describing the varioua Rules 
of Law affecting them, the ordinary Mode in which they are 
entered in Account Books, and the various Forms of Proceeding, 
and Rules of Pleading, and Evidence for their Investigation, at 
Common Law, in Equity, Bankruptcy and Insolvency, or by 
Arbitration. By Alexander Pulling, Esq., of the Inner 
Temple, Barrister at Law. 

Browne on Actions at Law. 

8vo., price 16«. boards. 

A PRACTICAL TREATISE on ACTIONS AT LAW; em- 
bracing the subjects of Notice of Action ; Limitations of Actions; 
necessary Parties to and proper Forms of Action, the consequence 
of mistake therein; and the Law of Costs with reference to 
Damages. By Rowland Jay Browne, Esq., of lincohi's Inn, 
Special Pleader. 
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